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After the European Parliament adopted its position on the e-evidence
package in December 2020 (- eucrim 4/2020, 295-296), trilogue negoti-
ations between the EP, the Council, and the Commission started on 10 Feb-
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ruary 2021. The Council had already presented its general approach in 2018 Max Planck Institute for the
(- eucrim 4/2018, 206). For the original Commission proposal — eucrim Study of Crime, Security and
1/2018, 35-36. The new legislation aims to simplify the ability of law en- Law

forcement authorities to access data held by private digital service pro-

viders in another national jurisdiction. The proposal is highly contentious; Published in

the EP included several amendments in its position. In particular, the lack of 2021, Vol. 16(1) eucrim p 38
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judicial control in the executing state as well as unresolved questions
regarding notification obligations were criticised. For the discussion and
criticism put forward by NGOs, navigate to previous eucrim issues under
“Law Enforcement Cooperation.”
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The Council expects difficult negotiations. In preparatory documents from
25 January 2021, the Council Presidency juxtaposes the initial Commission
proposal and the respective positions of the EP and the Council, both as
regards the proposed Regulation on European Production and Preservation Orders for electronic evidence in
criminal matters and the Directive laying down harmonised rules on the appointment of legal representatives
for the purposes of e-evidence gathering. Regarding the latter instrument, it should be noted that the EP
wishes to merge the provisions of the Directive into the Regulation.

In mid-January 2021, the European Judicial Network e-Evidence Working Group (WG) criticised the EP’s posi-
tion. After having assessed the proposed amendments made by the EP, the WG believes that the drafted
provisions are inconsistent, confusing, and unclear. The WG also commented on eight points that may affect
judicial cooperation regarding the obtainment of e-evidence if the Regulation were adopted in its current
form. In conclusion, the EJN WG believes that the EP’s version is no advancement compared to other
existing judicial cooperation instruments.

On the opposite side of the fence, the civil stakeholder organisation EDRI blamed the EP for having made too
far-reaching compromises that water down adequate safeguards previously included in the original drafts of
the EP rapporteur. In particular, the compromise will put the rights of journalists, lawyers, doctors, social
workers, and individuals in general at risk.



https://eucrim.eu/authors/wahl-thomas/
https://eucrim.eu/issues/2021-01/
file:///media/issue/pdf/eucrim_issue_2021-01.pdf#page=40
https://eucrim.eu
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-04.pdf#page=45
https://eucrim.eu/media/issue/pdf/eucrim_issue_2018-04.pdf#page=20
https://eucrim.eu/media/issue/pdf/eucrim_issue_2018-01.pdf#page=37
https://eucrim.eu/media/issue/pdf/eucrim_issue_2018-01.pdf#page=37
https://www.statewatch.org/media/1690/eu-council-e-evidence-analysis-ep-proposals-13525-20.pdf
https://www.statewatch.org/news/2021/february/eu-secret-negotiations-on-e-evidence-council-and-parliament-positions-side-by-side/
https://www.statewatch.org/news/2021/february/eu-secret-negotiations-on-e-evidence-council-and-parliament-positions-side-by-side/
https://www.statewatch.org/media/1806/eu-council-e-evidence-regulation-four-columns-5507-21.pdf
https://www.statewatch.org/media/1805/eu-council-e-evidence-directive-four-columns-5509-21.pdf
https://www.statewatch.org/media/1867/eu-council-ejn-e-evidence-ep-position-paper-6035-21.pdf
https://edri.org/our-work/e-evidence-mixed-results/

About eucrim

eucrim is the leading journal which regularly informs about current developments in European criminal and
“criministrative” law.

All news items are freely accessible at: https://eucrim.eu/news/

Stay informed by emailing to eucrim-subscribe@csl.mpg.de to receive alerts for new releases of issues.

The project is co-financed by the Union Anti-Fraud Programme (UAFP), managed by the European Anti-Fraud Office
(OLAF).

:***: Co-funded by
L the European Union


https://eucrim.eu/news/
mailto:eucrim-subscribe@csl.mpg.de
https://anti-fraud.ec.europa.eu/policy/union-anti-fraud-programme-uafp_en
https://anti-fraud.ec.europa.eu/index_en
https://anti-fraud.ec.europa.eu/index_en

	New E-Evidence Legislation: Trilogue Started – Criticism on EP Stance
	About eucrim


