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Editorial: 20 Years of eucrim

The first issue of eucrim was published in September 2006. 
With the present issue, eucrim celebrates a 20-year suc-
cess story. This anniversary provides an opportunity to look 
back, take stock, and look ahead.

I.

The history of eucrim is closely linked to the protection of 
the European Communities’ financial interests in the early 
1990s. The growing budgets of the Communities led to a 
significant rise in fraud. In particular, the spectacular “Greek 
maize” case in the late 1980s showed that some Member 
States had little interest in prosecuting these offences 
against the Community at the national level, particularly 
since any losses uncovered were charged to the respective 
Member States. The creation of criminal law at the suprana-
tional level was blocked by the governments of the states 
in the Council. National courts were also sceptical. The 
German Federal Constitutional Court, for example, unlike 
the European Court of Justice later on, rejected the idea of 
the EC having ancillary competence in criminal matters. It 
grounded its reasoning, above all, in the close links between 
criminal law and national culture, as well as in the neces-
sary democratic legitimacy underpinning criminal law.

To remedy this unsatisfactory state of affairs, from the late 
1980s onwards, the European Commission pursued a wise 
policy, focusing heavily on European civil society and foster-
ing direct contacts with the staff in national administrations 
responsible for the allocation of European funds: It funded 
studies by legal scholars, training courses for national practi-
tioners, and activities by civil society associations campaign-
ing for more effective sanctions legislation and better protec-
tion of the Communities’ financial interests. The key initiators 
of this network of associations were Francesco de Angelis 
from the European Commission’s Directorate-General for Fi-
nancial Control, Dr h.c. Diemut Theato as Chair of the Com-
mittee on Budgetary Control in the European Parliament, 
and Lothar Kuhl from the anti-fraud body UCLAF/OLAF, all 
of whom rendered outstanding services in this regard.

In collaboration with national partners, a network of  
32 European Lawyers’ Associations was established 

within a short space of time 
across 30 European countries. 
These Associations cooper-
ated closely with one another 
and organised joint seminars 
and studies on European crim-
inal law and the protection of 
the European Union’s financial 
interests. During the Associa-
tions’ heyday, hardly a month 
went by without a major sem-
inar, attended by numerous 
representatives from all Mem-
ber States and the European 
Union. From 1993 to 2002, the 
exchange of information be-
tween the Associations was 
supported by the bulletin Agon, which was a precursor to 
eucrim. This collaboration within the Associations proved 
to be extremely unifying and productive. For instance, at 
that time, I was not only President of the German Associa-
tion for European Criminal Law, but also a special adviser 
to two Commissioners; my professional contacts within 
the Association, including regular collaboration with rep-
resentatives of German authorities, also allowed access 
to files held by the German Customs Investigation Bureau, 
which proved to be a treasure trove of ideas for reform 
proposals aimed at combating subsidy fraud.

These activities of the associations and the broader con-
text in which they took place gave rise to important new 
ideas concerning the development of European criminal 
law and the protection of the EU’s financial interests. 
These included, in particular, the idea of a European Public 
Prosecutor’s Office within the Corpus Juris, the principle 
of mutual recognition of judicial decisions, the expansion 
of severe administrative sanctions as a substitute for the 
EU’s lack of criminal law competence, and the increased 
incorporation of non-criminal preventive measures. The 
working group set up by the European Commission to de-
velop the Corpus Juris was chaired by the President of the 
French Association for European Criminal Law Research, 
Prof. Dr Mireille Delmas-Marty, and most members of this 

Ulrich Sieber
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group, as well as the research group tasked with the fol-
low-up study also came from the European Lawyers’ Asso-
ciations. As a result, these Associations became a strong 
counterbalance to national voices resisting the Europe-
anisation of criminal law, which argued that criminal law 
was deeply rooted in “national culture”. Given the lack of 
information amongst many European legal scholars and 
practitioners at that time, the advocates of more extensive 
Europeanisation did not have it easy.

II.

In this context, from 2004 onwards, I developed the con-
cept for eucrim at the Max Planck Institute for Foreign and 
International Criminal Law, together with the head of my 
unit for European criminal law, Thomas Wahl. The intention 
of this project has been to raise awareness and to improve 
knowledge of the Europeanisation of criminal and “crimin-
istrative” law. The impetus for this initiative was the criti-
cism – often unfounded – of emerging European criminal 
law voiced at the extraordinary criminal law scholars’ con-
ference on European criminal law held in Dresden, Germany, 
in 2003. The discussion at this conference highlighted the 
need for better information on current European develop-
ments and prompted me to spontaneously announce the 
launch of a newsletter dedicated to this purpose. 

The primary aim of eucrim was, and remains, to provide a 
fact-based, systematically organised, and concise summa-
ry of news and events relating to European criminal law and 
the protection of European financial interests: The news 
items in eucrim contain links that direct the reader to the 
respective source documents, thereby creating an objec-
tive basis for information and discussion. Additional “Spot-
lights” (visually highlighted) provide more detailed coverage 
of particularly important developments. The articles in the 
journal, usually revolving around a focal topic, complement 
this news reporting and, crucially, enable a critical discus-
sion of the issues at hand.

From the very conception of eucrim, the use of information 
technology was a central concern of mine in achieving this 
objective. Consequently, from the outset, the journal was 
not only distributed in print but also made available online 
free of charge (Diamond Open Access). In addition, each 
issue is promoted through an email newsletter (to which 
users can subscribe) that summarises the most important 
contents and provides practical information.

A significant leap forward in digitalisation took place in 
2018 with the redesign of the eucrim website, technically 
implemented by Thomas Breitner from the IT-department 

of the Max Planck Institute. The website’s new features 
now also allow direct online access to individual contents 
of the eucrim issues – such as the specific news, articles, 
and events. This enables individual items to be published 
on the website as pre-prints immediately after editing and 
proofreading – making them publicly available in advance 
of the quarterly issue’s finalisation. As a result, eucrim now 
offers a much more up-to-date and more valuable service to 
its users: This is particularly important when contributions 
relate to current developments, e.g., in the case of legal 
policy statements. Users can opt to receive automatically 
immediate notifications of new website content via a news 
feed – integrable with email clients like Outlook – when-
ever new content is published on the website (see “Stay-
ing Up-to-Date” in the eucrim website footer). In addition, 
the eucrim editorial team uses social media (particularly 
LinkedIn) to share important content – such as the “Spot-
lights”, pre-prints of articles, news, and the publication of 
the journal itself.  

As a further tool, databases have also been set up for rel-
evant CJEU proceedings and for ratifications of relevant 
Council of Europe conventions. In the future, digitalisa-
tion will be taken even further: A specific AI chatbot has 
been developed that accesses all published eucrim con-
tent, providing a reliable and more independent basis  
for research into European criminal law and the protection 
of the EU´s financial interests. It will be launched during 
this anniversary year.

Thanks to these developments, eucrim’s impact and reach 
is now considerable: since its foundation, eucrim has pub-
lished a total of 72 issues containing 368 articles by 393 
authors. Since 2018, 2715 news items have been published 
online. The printed edition of eucrim is sent to over 680 in-
dividuals, institutions, and libraries worldwide. The email 
newsletter currently has more than 2100 subscribers. Visits 
to the eucrim website have grown steadily since the 2018 
revamp, reaching 328,000 visits in 2025. Individual eucrim 
items have also achieved considerable reach. Notably,  
Drago Kos’s article on ‘War and Corruption in Ukraine’  
(eucrim 2022, Issue 2) has been accessed 11,505 times 
since publication. Among the news, the Spotlight on the 
EU’s anti-money laundering package has been viewed over 
14,500 times to date. In addition, statistics on the users in-
dicate that eucrim is intensively read not only across Europe 
but also in countries outside Europe, such as the USA.

To achieve these goals and results, an entire team is behind 
the editorial and technical success of eucrim, with each 
member responsible for a specific area. These include, first 
and foremost, the members of the Editorial Board listed on 

https://eucrim.eu/events/
https://eucrim.eu/news/controller-of-procedural-guarantees-published-procedure-of-handling-complaints/
https://eucrim.eu/news/controller-of-procedural-guarantees-published-procedure-of-handling-complaints/
https://eucrim.eu/articles/the-protection-of-fundamental-rights-and-procedural-guarantees-in-olaf-investigations-a-25-year-journey/
https://eucrim.eu/service/subscription/
https://eucrim.eu/
https://www.linkedin.com/company/max-planck-institute-for-the-study-of-crime-security-and-law/posts/
https://eucrim.eu/documentation/ecj-eu-criminal-law-cases-overview/
https://eucrim.eu/documentation/ecj-eu-criminal-law-cases-overview/
https://eucrim.eu/documentation/ratifications/
https://eucrim.eu/documentation/ratifications/
https://eucrim.eu/articles/war-and-corruption-in-ukraine/
https://eucrim.eu/news/comprehensive-aml-cft-reform-finalised/
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the eucrim homepage. At its annual meetings, the Board 
provides guidance on the focus of upcoming issues and 
supports the acquisition of articles, often in collaboration 
with staff from OLAF and other European institutions. Sub-
ject-matter editors are responsible for identifying, ana-
lysing, and summarising the news. They include eucrim’s 
Managing Editor, Thomas Wahl, Cornelia Riehle, and Dr 
Anna Pingen, along with Prof. Els de Busser and Dr András 
Csúri, who have contributed in the past. 

The indispensable support of other staff members at the 
Max Planck Institute in Freiburg also contributes to eu-
crim’s achievements – particularly in the areas of IT, lan-
guage editing, typesetting and design, public relations, 
distribution, budget management, and accounting. Finan-
cial support from the EU’s Anti-Fraud Programme, admin-
istered by OLAF, and from the Department of Public Law 
at the Max Planck Institute for the Study of Crime, Secu-
rity and Law in Freiburg, headed by Prof. Dr Ralf Poscher, 
is also key to the success of eucrim. I would like to take 
this opportunity to express my sincere thanks to them all! 

III.

Perhaps the most important reason for eucrim’s present 
and future progress, alongside the outstanding commit-
ment in terms of personnel and technology, is its thematic 
and content-based concept. This is primarily characterised 
by its broad international, interdisciplinary, and cross-re-
gime orientation, which must continue to shape and drive 
European criminal policy – now and in the future. Four cat-
alysts have emerged to propel this initiative:
	� First, the comprehensive integration of Europe’s various 

national legal systems, supranational EU law, and the law 
of the Council of Europe have long been underway. Eu-
crim takes equal account of the approaches adopted by 
both small and large Member States, from which best 
practices and key insights emerge. This broad perspec-
tive fosters the development of new, innovative models 
of cooperation and responses. 
	� Secondly, close cooperation between academia and 

legal practice is central to eucrim. This foundational 
principle also stems from the activities of the European 
Criminal Law Associations. In eucrim, the convergence 
of academia and legal practice is evident not only in the 
contributions of individual authors but also in the com-
position of the Editorial Board, which includes leading 
European legal scholars and practitioners.
	� Thirdly, for eucrim’s continued success, it is important 

to devote space to alternative legal regimes and non-le-
gal preventive measures, because the protection of Eu-
ropean values cannot be achieved through criminal law 

alone. Their protection must also take into account other 
legal regimes, such as administrative law, administrative 
penal law, money laundering law, confiscation law, and 
civil law. Non-legal means, such as technical or organisa-
tional measures, are also highly relevant. 
	� Fourthly, particularly when developing such alternative 

systems, the protection of civil liberties – generally 
well-established in traditional criminal law in Europe – 
must be incorporated and taken into consideration from 
the outset. Criminal law safeguards can provide impor-
tant impetus for the other legal regimes in this regard.

The focal topics that eucrim features on its website (under 
“issues”) demonstrate that the journal is very much com-
mitted to the protection of human rights and to the afore-
mentioned international, interdisciplinary, and cross-regime 
approach. This is also evident from the four focal topics for 
the 2026 anniversary year, which cover important pillars of 
European criminal law and the protection of the EU´s finan-
cial interests: procedural safeguards (Issue 1/2026), the 
harmonisation of substantive criminal law (Issue 2/2026), 
the law on cooperation (Issue 3/2026), and the relevant su-
pranational institutions (Issue 4/2026).

IV.

This illustrates: Eucrim continues to be a timely, high-calibre, 
and highly influential information platform and forum for dis-
cussion on European criminal law and security law, as well 
as the protection of the European Union’s financial inter-
ests. It transcends the scope of a traditional journal by far.

The eucrim concept can therefore also serve as a refer-
ence point for strengthening the justification of European 
approaches in other key policy areas – such as European 
defence and economic policy. The current geopolitical chal-
lenges in Ukraine, in the Middle East, and in the USA, as well 
as the rise of anti-European right-wing parties in Europe, 
make eucrim’s European approach more important than 
ever for the future.

In this spirit, eucrim will place even greater future emphasis 
on how the prevention and prosecution of European crime 
and the protection of European financial interests can be 
improved through close cooperation between EU institu-
tions, Member States, and civil society. Contributions on 
this topic are welcome!

 
Professor Dr Dr h.c. mult. Ulrich Sieber, eucrim Editor-in- 
Chief, Director Emeritus at the Max Planck Institute in 
Freiburg

https://eucrim.eu/about-us/
https://eucrim.eu/about-us/
https://eucrim.eu/about-us/
https://eucrim.eu/issues/
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Guest Editorial for this Issue

Sirpa Rautio

Dear Readers,

Looking back at the last 20 years, the European Union has 
taken substantial strides towards establishing a specific le-
gal framework to ensure the rights of defendants in criminal 
proceedings  – as set out in its secondary law, underpinned 
by the EU Charter of Fundamental Rights. In parallel, the 
rights of crime victims – long given secondary consider-
ation – have been strengthened across Member States in 
accordance with EU law, for example, in the newly revised 
Victims’ Rights Directive.

While there have been welcome achievements, it remains 
crucial that the EU continues its efforts to ensure the effec-
tive implementation of procedural safeguards in line with 
the relevant case law of the Court of Justice of the Europe-
an Union (CJEU) and the European Court of Human Rights 
(ECtHR).

The EU Agency for Fundamental Rights (FRA) has been 
supporting EU institutions and Member States on this im-
plementation journey, regularly emphasising that Member 
States are obliged to protect these rights. In practice, we 
are seeing that they do not necessarily apply them in the 
same way. This can weaken trust between national judicial 
authorities, as well as with the general population, and in-
terfere with cooperation in matters relating to the EU’s area 
of freedom, security and justice – and, more broadly, the 
rule of law. Simply formally transposing EU legislative in-
struments into national law is not sufficient; they must be 
made effective in practice. 

We are witnessing how rising concerns about terrorism, cy-
bercrime, and hybrid threats often trigger calls for excep-
tional measures. Some argue that certain safeguards could 
hinder the ability to address such threats. However, pro-
cedural safeguards should not be viewed as obstacles to 
security but instead as prerequisites for legitimate and ef-
fective criminal justice and sustainable security responses. 
Security policies must be founded on our values, ensuring 
that the principles of necessity, proportionality and legality 
remain at the heart of responses to security threats. Appro-
priate safeguards must be in place to guarantee account-
ability and provide for judicial redress. In today’s climate 
of polarisation and misinformation, procedural fairness is 
more important than ever – not only for guaranteeing jus-

tice in individual cases, 
but also for strengthening 
public confidence and for 
serving as a democratic 
stabiliser. 

The increasing digitali-
sation of justice and the 
use of new technologies, 
such as AI, raise ques-
tions about whether a 
digital rendering of de-
fence rights can be con-
sidered equivalent to the 
original concept. Rather 
than being merely techno-
logically efficient, the EU 
owes its citizens an agile digital criminal justice response 
based on a “rights-by-design” approach, with oversight 
frameworks in place. This was one of the conclusions of 
the High-Level Forum on the Future of EU Criminal Justice, 
in which FRA participated. There is a need for continued ex-
amination of updates to the procedural rights acquis in light 
of technological developments, including AI-generated/pro-
duced evidence, as noted in  FRA’s reports on “Digitalising 
Justice” and “Assessing high-risk AI”.

As the EU considers measures to make future EU law more 
responsive to emerging threats, it is important to keep 
the full spectrum of fundamental rights in mind. All future 
measures in this area must be evidence-based, to ensure 
that we effectively close any gaps between the law on pa-
per and the law in action, including critical assessments of 
shortcomings. FRA will continue to underpin this endeav-
our with its research, which is based on the experiences of 
hundreds of legal practitioners, alongside the experiences 
of defendants, offenders, witnesses, and victims. FRA’s re-
search findings can help support the EU and its Member 
States in developing effective criminal justice responses in 
order to better address crime and its newly arising challeng-
es in the years to come. 

Sirpa Rautio, Director of the EU Agency for Fundamental 
Rights (FRA)
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   European Union
Reported by Thomas Wahl (TW), Cornelia Riehle (CR), 
Dr. Anna Pingen (AP), and Joscha Kanstinger (JK)

Foundations 

Rule of Law 

Hungary: Rule-of-Law Developments 
January–August 2026 

This news item provides an update 
on relevant rule-of-law developments 
in Hungary that have implications for 
Union law, particularly with regard to 
the protection of the EU‘s financial in-
terests. The reporting period is from 
1  January to mid-August 2026. The 
period is characterised by the land-
slide victory of Péter Magyar’s Tisza 
party in the 12  April 2026 parliamen-
tary elections, leading to expectations 
in Europe that Hungary will rebuild its 
rule-of-law standards following Viktor 
Orbán’s 16-year tenure. This is a pre-
condition for the release of billions 
of euros of EU funding that has been 
blocked. This overview builds on the 
one in eucrim 3/2025, pp. 188–191.
� 27 January 2026: The Grand Cham-
ber of the European Court of Justice
rules in Case C-271/23 that Hunga-
ry failed to fulfil its obligations under
EU law by voting against the Council‘s
common position regarding the re-

scheduling of Cannabis at a session 
of the United Nations Commission on 
Narcotic Drugs. The ECJ finds that, 
under Art.  3(2) TFEU, the Union has 
exclusive external competence where 
international measures may affect 
common Union rules or alter their 
scope. This is the case with regard to 
the term „drugs“ as defined in Council 
Framework Decision 2004/757/JHA 
laying down minimum provisions on 
the constituent elements of criminal 
acts and penalties in the field of illic-
it drug trafficking. According to the 
Court, by voting, within an internation-
al body, against a common position 
of the Council, Hungary compromised 
the principle of sincere cooperation 
as well as the principle of unity in the 
international representation of the EU 
and its Member States.
� 9  February 2026: The Hungarian
Helsinki Committee (HHC) publishes
a brief outlining on how the „state of
danger“ rules continue to be a pow-
erful tool in the hands of the execu-
tive and undermine the separation
of powers. The HHC points out that
recent constitutional amendments
to the rules of the „state of danger“,
such as the formal requirement of par-

liamentary authorisation to override 
Acts of Parliament, do not limit gov-
ernment power in practice, given that 
the current Government holds a stable 
two-thirds majority in the Parliament. 
Furthermore, the amendments leave 
intact the most problematic features 
of the legal framework, including an 
excessive carte blanche mandate for 
the Governement.
� 10 February 2026: According to the
annual Corruption Perceptions Index
(CPI) compiled by the Secretariat of
Transparency International in Berlin,
Hungary remains the most corrupt
EU country for the fourth consecutive
year. Hungary shares the last place
with Bulgaria this time, but it is the
lowest record of Hungary in the CPI.
The poor result reflects the continued
failure to remedy rule of law deficien-
cies and to curb systemic corruption,
according to the report.
� 12  February 2026: In her opinion
on Case C-829/24, Advocate General
(AG) Juliane Kokott calls on the ECJ
to rule that Hungary has failed to fulfil
its obligations under EU law in several
respects by adopting the Protection
of National Sovereignty Act. Adopted
on 12 December 2023, the Act estab-
lished, inter alia, a new authority, the
“Sovereignty Protection Office” (SPO).
It was officially tasked with “protect-
ing constitutional identity” and was
granted extensive powers and discre-
tion to conduct investigations against
individuals or legal entities that are

* Unless stated otherwise, the news items 
in the following sections cover the period 
16 January 2026 – 15 June 2026. Have a look 
at the eucrim website (https://eucrim.eu), too,
where all news items have been published 
beforehand.

https://eucrim.eu/news/hungary-rule-of-law-developments-in-2025/
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D271%252F23%2522&sort=SCORE-DESC&publishedId=C-271%2F23&logicDocId=id_314792
https://eur-lex.europa.eu/eli/dec_framw/2004/757/oj
https://eur-lex.europa.eu/eli/dec_framw/2004/757/oj
https://helsinki.hu/en/wp-content/uploads/sites/2/2026/02/HHC_state_of_danger_09022026.pdf
https://helsinki.hu/en/wp-content/uploads/sites/2/2026/02/HHC_state_of_danger_09022026.pdf
https://helsinki.hu/en/wp-content/uploads/sites/2/2026/02/HHC_state_of_danger_09022026.pdf
https://transparency.hu/en/news/cpi-2025-results-annual-report/
https://transparency.hu/en/news/cpi-2025-results-annual-report/
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D829%252F24%2522&sort=SCORE-DESC&publishedId=C-829%2F24
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D829%252F24%2522&sort=SCORE-DESC&publishedId=C-829%2F24
https://eucrim.eu
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suspected of serving foreign interests 
or threatening national sovereignty 
(eucrim 4/2023, 311). In the AG‘s 
view, the SPO‘s powers of investiga-
tion and disclosure together with the 
corresponding obligations to cooper-
ate, are indirectly discriminatory and 
Hungary infringed several fundamen-
tal freedoms, as specified by the „Ser-
vices“ Directive. The AG also finds that 
the threat of an investigation and of its 
findings being published in accusatory 
or stigmatising reports, and the risk of 
criminal proceedings, have a chilling 
effect and may lead to self-censorship 
by journalists and/or publishers and 
press organisations. This infringes 
the freedom of expression and infor-
mation guaranteed by the CFR. Other 
provisions of the Act interfere with 
the freedom of association and the 
professional secrecy between lawyers 
and clients. Lastly, the processing of 
personal data by the SPO does not 
comply with the GDPR and the CFR.
	� 26 February 2026: The Grand Cham-

ber of the European Court of Justice 
rules in Case C-92/23 that Hungary 
infringed the freedom of expression 
and information by refusing to renew 
the broadcasting licence of the radio 
station „Klubrádió“. The case initial-
ly arose from an automatic rejection 
due to formal omissions in reporting 
obligations, and subsequently from 
the non-acceptance of the application 
under a new tender procedure. The 
judges in Luxembourg emphasise that 
the allocation of frequencies must be 
carried out strictly in accordance with 
objective, transparent, non-discrimi-
natory and proportionate criteria. An 
automatic rejection, even in the case 
of minor breaches of obligations that 
have since been rectified, is dispropor-
tionate. The Court also emphasised 
that, given the central role of audiovis-
ual media in shaping public opinion, 
radio frequencies constitute a crucial 
means of access to freedom of broad-
casting and the media. Restrictions on 
access to these frequencies therefore 

directly interfere with this fundamental 
right and require particularly stringent 
justification.
	� 12 April 2026: The Tisza Party, led 

by MEP Péter Magyar, wins the par-
liamentary elections in Hungary, de-
feating the incumbent Fidesz-KDNP 
government of Prime Minister Viktor 
Orbán. The Tisza Party wins 141 of the 
199 parliamentary seats, correspond-
ing to more than two-thirds. This „su-
permajority“ allows the party to amend 
Hungary‘s constitution (Fundamental 
Law) and key laws. With 79% of the 
electorate voting, this is the highest 
turnout in any election since Hunga-
ry‘s transition to democracy in 1990. 
Viktor Orbán concedes his defeat after 
having been 16 years in power. Péter 
Magyar says: „Today was a celebra-
tion of democracy. Together we have 
replaced the Orbán system, togeth-
er we liberated Hungary and we took 
back our country”. Commission Presi-
dent Ursula von der Leyen commented: 
„Hungary has chosen Europe. Europe 
has always chosen Hungary. A country 
reclaims its European path. The Union 
grows stronger […] Europe’s heart is 
beating stronger in ​Hungary tonight.“
	� 13  April 2026: Péter Magyar holds 

his first press conference after wining 
the parliamentary elections. He sets 
out an ambitious reform programme 
and gives his views on the Europe-
an Union, the rule of law, the central 
bank, and pride/LGBTQ+ rights. He 
announces that his government „will 
do everything to restore the rule of law, 
plural democracy, and the system of 
checks and balances“, without using 
anti-democratic measures. He pleads 
for „a strong Central Europe within a 
strong EU.“ He also calls on high-lev-
el officials who owe their mandate 
Orban‘s Fidesz Party, including in-
cumbent Hungarian President Tamás 
Sulyok, to resign or leave office.
	� 21  April 2026: The Court of Jus-

tice of the European Union, sitting 
as the Full Court, rules that Hunga-
ry’s so-called “Anti-Paedophilia Act” 

of 2021 was contrary to EU law. For 
the first time, the ECJ finds a breach 
of the fundamental values enshrined 
in Art.  2 TEU. The ruling in Case 
C-769/22 concerned infringement 
proceedings brought by the Commis-
sion against Hungary. The Hungarian 
law prohibits or restricts the portray-
al of homosexuality and transgender 
identities to minors, for example in 
schools, the media and advertising 
(eucrim 2/2021, 72). The ECJ finds 
that these provisions infringed EU law 
in several respects. In particular, they 
affect provisions of internal market 
law relating to services, as well as the 
GDPR. The ECJ also finds breaches of 
the Charter of Fundamental Rights (in 
particular human dignity, non-discrim-
ination, and freedom of expression 
and information). Examining a sepa-
rate infringement of Art. 2 TEU, which 
lists the values on which the Union 
is founded and which are common 
to all the Member States, the Court 
notes that the aspects of the Act 
„constitutes a coordinated series of 
discriminatory measures which are in 
breach, in a way that is both manifest 
and particularly serious, of the rights 
of non-cisgender persons – including 
transgender persons – or non-hetero-
sexual persons, as well as the values 
of respect for human dignity, equality 
and respect for human rights, includ-
ing the rights of persons belonging to 
minorities.“ Thus, for the first time, the 
Court directly classifies a national law 
as a breach of the fundamental values 
of EU law themselves. In doing so, it 
awards a binding nature to Art. 2 TEU 
being a justiciable standard, creating a 
further lever in the enforcement of in-
fringement proceedings and enabling 
the EU to respond to illiberal devel-
opments in Member States. However 
– as the Court qualifies restrictively 
– „only manifest and particularly se-
rious breaches of one or more values 
common to the Member States may 
give rise to a finding that there has 
been a failure by a Member State to 

https://eucrim.eu/news/hungary-rule-of-law-developments-may-2023-mid-january-2024/
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D92%252F23%2522&sort=SCORE-DESC&publishedId=C-92%2F23
https://en.wikipedia.org/wiki/2026_Hungarian_parliamentary_election
https://en.wikipedia.org/wiki/2026_Hungarian_parliamentary_election
https://www.euractiv.com/news/hungary-defeat-looms-for-orban-poll-projection/
https://www.euractiv.com/news/hungary-defeat-looms-for-orban-poll-projection/
https://www.reuters.com/world/reactions-pm-orbans-likely-defeat-hungarys-election-2026-04-12/
https://www.reuters.com/world/europe/hungarian-election-winner-magyar-outlines-his-partys-plans-views-2026-04-13/
https://curia.europa.eu/site/upload/docs/application/pdf/2026-04/cp260059en.pdf
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D769%252F22%2522&sort=SCORE-DESC&publishedId=C-769%2F22
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D769%252F22%2522&sort=SCORE-DESC&publishedId=C-769%2F22
https://eucrim.eu/news/hungary-recent-rule-of-law-developments/
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fulfil legally binding obligations un-
der Art.  2  TEU, such breaches being 
incompatible with the very identity of 
the Union as a common legal order of 
a society in which pluralism prevails.“ 
With its ruling, the Court follows the 
proposals set out in the Opinion of Ad-
vocate General Ćapeta of 5 June 2025 
(eucrim 3/2025, 190).
	� 1 May 2026: Hungarian civil socie-

ty organisations publish the „Hungari-
an Citizen Election Report 2026“. The 
report documents systemic abuses 
and shortcomings observed during 
the parliamentary election campaign 
period. Particular attention is drawn 
to disinformation, social media manip-
ulation, and attempts at foreign inter-
ference. The report also offers recom-
mendations aimed at making future 
elections more transparent and fair. It 
is emphasised that Hungary still lacks 
a legal framework for formal civil elec-
tion observation — a deficiency that 
weakens trust in the electoral process.
	� 9 May 2026 (Europe Day): The Na-

tional Assembly convenes and inaugu-
rates Péter Magyar as new Prime Minis-
ter of Hungary. He promises a „change 
of system“ after new revelation and al-
legations of corruption against the for-
mer ruling Fidesz party have come to 
light. Ministers of the new government 
tell media outlets that those guilty of 
financial crimes will be held accounta-
ble and a new „office to recover stolen 
assets“ will be set up.
	� 25 May 2026: In an article on Ver-

fassungsblog, Professors John Morijn 
and Kim Lane Scheppele stress that 
restoring the rule of law cannot take 
place in a short space of time and 
that unfreezing EU funds is impossible 
without „insisting that EU law must be 
respected so that EU monies will only 
be released if and when laws are on 
the books that are actually being ap-
plied“. The authors point out that elec-
tions that bring about pro-democratic 
change can be influential to the rule-of-
law conditionality, but lessons must be 
learned from Poland, where the Com-

mission acted too speedily to unfreeze 
funds after Poland’s 2023 election.
	� 26 May 2026: Following the change 

of government, the Hungarian delega-
tion provides an update on the current 
status of the ongoing proceedings  
under Art.  7(1) TEU concerning the 
state of the rule of law in the country. 
At the General Affairs Council meet-
ing, the delegation signals its willing-
ness to cooperate closely with the EU 
to restore standards of the rule of law. 
Another aim is to secure the release of 
EU funds amounting to around €10.4 
billion that have so far been blocked.
	� 29  May 2026: Commission Presi-

dent Ursula von der Leyen meets new 
Hungarian Prime Minister Péter Mag-
yar. Von der Leyen emphasises that, 
with the elections of 12  April 2026, 
„the Hungarian people chose de-
mocracy. They chose to return to the 
heart of our Union“. The Commission 
and Hungary will concentrate on four 
issues in order to restore the rule of 
law: (1) Structural reforms, which are 
much needed to fight corruption and 
state capture in Hungary; (2) invest-
ments for the revised NextGenera-
tionEU plan; (3) progress on the super 
milestones with regard to Cohesion 
funds; (4) protection of fundamental 
rights, notably academic freedom. 
Von der Leyen announced that €10 
billion from the RRF and €6.4 billion 
in Cohesion Fund can be unlocked for 
Hungary, provided that the necessary 
reforms are implemented.
	� 2  June 2026: In a contribution on 

European Law Blog, Legal Advisor 
Gábor Spuller analyses the reform pro-
cess in Hungary initiated by new Prime 
Minister Péter Magyar and his new 
Minister of Justice, Márta Görög. He 
concludes that the Commission would 
make an error by unblocking EU funds 
if it measures only whether violations 
stop, rather than whether institutional 
independence is being rebuilt on trans-
parent, accountable foundations.
	� 4  June 2026: Having filed charges 

against the organisers of the Buda-

pest and Pécs Pride marches in Feb-
ruary, the prosecution services drop 
the charges. This brings to an end the 
legal dispute that began when the gov-
ernment of Viktor Orbán cracked down 
on public demonstrations related to 
LGBTQI issues in 2025. Human rights 
organisations welcome the step as a 
restoration of the fundamental right to 
freedom of assembly.
	� 15 June 2026: Following Prime Min-

ister Péter Magyar’s announcement on 
election night that high public office-
holders would be replaced in accord-
ance with rule-of-law standards, the 
HHC publishes a background paper 
outlining the criteria that, based on in-
ternational and EU law, must be taken 
into account for such replacements. 
The paper also details the specific le-
gal solutions regarding the three most 
relevant public offices for rebuilding 
the rule of law: the President of the Re-
public, the President of the Kúria and 
the Constitutional Court Justices. 
	� 16  June 2026: As part of the Arti-

cle 7(1) TEU procedure, the General Af-
fairs Council receives an update on the 
current situation regarding the rule of 
law in Hungary. The Hungarian delega-
tion provides an update on their plans 
and the concrete steps they are taking 
to address the concerns raised in the 
reasoned proposal, the subsequent 
interim reports by the European Parlia-
ment, and the concerns raised by Mem-
ber States during numerous hearings 
held at previous Council meetings. The 
Commission also informs ministers of 
the progress of discussions with Hun-
gary regarding the three conditionality 
tracks and the related reforms and re-
medial actions. A decision to close the 
procedure is not taken.
	� 23 June 2026: Following the change 

of government in Hungary, the Vise
grad Group is being revitalised. For the 
first time in over two years, the heads 
of state and government of Hungary, 
Poland, the Czech Republic and Slo-
vakia met again in Gödöllő (Hungary). 
In their joint statement, they mark the 
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35th anniversary of the signing of the 
Visegrad Declaration and reaffirmed 
the Visegrad Group as a key platform 
for regional dialogue and cooperation. 
The countries intend to coordinate 
their positions more effectively ahead 
of EU summits in future and to cooper-
ate more closely on issues such as the 
next long-term EU budget (safeguard-
ing cohesion and agricultural funding), 
migration, and industrial competitive-
ness.
	� 10  July 2026: The Commission 

adopts a decision confirming Hunga-
ry‘s participation in the European Pub-
lic Prosecutor‘s Office (EPPO) eu-
crim news of 17 July 2026 with more 
details. This is a historic step as the 
new Hungarian government reverses 
the steadfast refusal to join the inde-
pendent EU anti-fraud body by the pre-
vious Orbán administration.
	� 13  July 2026: The Hungarian Na-

tional Assembly enacts the 17th 
amendment to the Fundamental Law. 
Being conceived as a transitional leg-
islative package designed to disman-
tle Orbán-era institutional setups, the 
amendments include, inter alia: in-
stant termination of the mandate of 
the President of the Republic (Tamás 
Sulyok); reintroduction of a 70-year age 
limit for Constitutional Court (CC) jus-
tices resulting in the termination of the 
mandates of four justices as of 1 Sep-
tember 2026; restoration of the CC’s 
full thematic jurisdiction and its right 
to elect its own president; reduction of 
the length of the mandates of various 
public officeholders; introduction of 
new rules governing the election and 
termination of the mandates of judicial 
leaders; limitation of the mandates of 
members of Parliament to three terms 
(12 years); reduction of the number of 
laws requiring a two-thirds majority for 
adoption; and establishment of a new 
authority tasked with the recovery and 
protection of state assets (see also 
above).   
	� 17 July 2026: The Commission re-

leases its 2026 Rule of Law Report. In 

the country chapter on Hungary, the 
Commission acknowledges that the 
new Hungarian government „has en-
gaged in intense reform efforts to re-
store the rule of law“. The report posi-
tively highlights Hungary‘s decision of 
May 2026 to join the EPPO (see above) 
and progress made in anti-corruption 
measures, asset declarations and the 
work of the Integrity Authority. Despite 
progess in several areas, the Commis-
sion sees continuing shortcomings 
that must be addressed by Hungary. 
An example is the low rate of prosecu-
tions and final judgments for high-level 
corruption cases.
	� 11  August 2026: Based on the 

17th amendment to the Fundamen-
tal Law (see above), András Barka is 
elected as the new President of Hun-
gary. While the opposition Fidesz and 
KDNP parliamentary groups boycotted 
the election, Barka received 140 votes 
from members of Parliament, counting 
on the two-thirds majority of the ruling 
Tisza party. As a renowned legal schol-
ar, Barka was also a judge at both the 
ECtHR and Hungary‘s Supreme Court. 
His election renews hopes that the new 
president will support Peter Magyar’s 
government in its efforts to restore the 
rule of law in Hungary. (TW)

Area of Freedom, Security  
and Justice 

2026 EU Justice Scoreboard 

 
On 4 June 2026, the European 
Commission published the 
2026 EU Justice Scoreboard, 

the fourteenth edition of its annual 
comparative overview of the efficiency, 
quality, and independence of the jus-
tice systems of all 27 Member States. 
As in earlier years (for the 2025 Score-
board eucrim 2/2025, 118–119), the 
Scoreboard did not establish an over-
all ranking but assembled indicators 
meant to support national reforms and 
mutual learning. It feeds into the Annu-
al Rule of Law Cycle and the Commis-

sion‘s Rule of Law Report, into the Eu-
ropean Semester, and into the closing 
phase of the Recovery and Resilience 
Facility. Much of the quantitative data 
was again supplied by the European 
Commission for the Efficiency of Jus-
tice (CEPEJ) and covers the years 
2014 to 2024.

Building on the single-market ori-
entation introduced in 2025, the 2026 
edition adds and refines indicators 
on independent authorities regarded 
as relevant for the internal market – 
among them supreme audit institu-
tions, national competition authorities, 
first-instance public procurement re-
view bodies, and preventive anti-cor-
ruption bodies. It also presents new 
figures, including on accessibility for 
persons with disabilities, the powers 
of equality bodies, child-friendly pro-
ceedings, the digitalisation of justice, 
and the transparency of lobbying. The 
key developments outlined in the 2026 
Scoreboard are:
	� Efficiency: The figures show broad-

ly positive trends in civil, commer-
cial, and administrative cases, with 
efficiency back to 2019 levels after a 
dip recorded in 2020 to 2021. Of par-
ticular relevance for criminal justice 
practitioners, the Scoreboard again 
measures the length of first-instance 
proceedings in money-laundering and 
bribery cases. In money-laundering 
matters, first-instance proceedings 
lasted on average between one month 
and one year in twelve Member States; 
between one and two years in ten 
Member States; and more than three 
years in three Member States. In brib-
ery cases, proceedings were conclud-
ed within about a year in six Member 
States; between one and two years in 
ten Member States; and two years or 
more in four Member States for which 
data were available.
	� Quality: The quality of justice sys-

tems covers aspects of accessibility, 
human and financial resources and 
digitalisation. As in the previous year‘s 
Scoreboard, people whose income is 
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below the Eurostat poverty threshold 
cannot receive legal aid in three Mem-
ber States. There is also a high dispar-
ity between Member States regarding 
the rate of legal aid paid to criminal 
defence lawyers in a specific criminal 
case. All Member States have some 
specific arrangements for child-friend-
ly justice and proceedings, for both 
civil and criminal/juvenile justice pro-
ceedings. 11 Member States have all 
nine of the monitored specific arrange-
ments in place, including measures to 
separate children from adults if they 
are deprived of their liberty. Significant 
differences persist between Member 
States in spending on law courts, both 
per inhabitant and as a percentage of 
GDP. On digitalisation, the Scoreboard 
finds significant room for improve-
ment. With regard to online informa-
tion on judicial systems, the situation 
remains stable compared to 2025, but 
some differences still exist between 
Member States as regards information 
and the degree to which it responds to 
people’s needs. For example, only nine 
Member States employ chatbots to 
help the public find information about 
the justice system. Figures also show 
that the potential of the use of digital 
technology by courts and prosecution 
services can be higher. Although there 
has been steady overall progress in 
digital-ready procedural rules, only six 
Member States allow fully for the use 
of distance communication and for 
the admissibility of evidence in digital 
format only.
	� Independence: Drawing on Eu-

robarometer surveys of the general 
public (FL581) and of companies 
(FL582), the perceived judicial inde-
pendence has improved or remained 
stable compared with 2016 in twen-
ty Member States among the pub-
lic, and in eighteen Member States 
among companies. Interference or 
pressure from government and poli-
ticians remains the reason most of-
ten cited for a perceived lack of inde-
pendence, followed by pressure from 

economic interests. The 2026 edition 
also introduces and updates structur-
al indicators on probationary periods 
for judges, on the management pow-
ers of Prosecutors General, on the al-
location of cases within prosecution 
offices (developed with the NADAL 
Network), and on the independence 
of bars and lawyers.
	� Anti-corruption: Specifically on an-

ti-corruption, next to new and updated 
figures on the length of judicial pro-
ceedings in bribery cases (see above), 
the 2026 Scoreboard maps national 
transparency registers, which help 
prevent corruption by ensuring trans-
parent lobbying. Data show that 16 
Member States have such a register in 
place, presenting an overview of how 
they work, and which officials are sub-
ject to transparency requirements in 
their interactions with lobbyists. 

The 2026 Justice Scoreboard con-
cludes that it has further developed 
an in-depth insight into the effective-
ness of justice systems in the Mem-
ber States. Michael McGrath, Com-
missioner for Democracy, Justice, the 
Rule of Law and Consumer Protection 
stressed that the Scoreboard „is an 
essential tool for strengthening justice 
systems and upholding the rule of law 
across the Union“. (AP/TW)	

EU-India Strategic Agenda 
At the 16th EU-India Summit, which 
took place on 27  January 2026 in 
New Delhi, the EU and India agreed 
on a comprehensive strategic agen-
da that aims to further reinforce their 
partnership in several areas by 2030. 
The agenda includes commitments to 
a number of projects designed to sig-
nificantly deepen and broaden cooper-
ation between the two partners in the 
fields of justice and home affairs in the 
coming years. These projects include:
	� Implementation of the EU-India Se-

curity and Defence Partnership (SDP), 
covering maritime security, cyber and 
hybrid threats, space and counter- 
terrorism;

	� Conclusion of an EU-India Security 
of Information Agreement to facilitate 
the exchange of classified information 
and ensure stronger security and de-
fence cooperation;
	� Enhanced exchanges on hybrid 

threats  and sharing of best practices 
in this area;
	� Strengthened law enforcement co-

operation through the implementation 
of the Working Arrangement between 
the Indian Central Bureau of Investiga-
tion (CBI) and Europol;
	� Planned cooperation between rel-

evant Indian authorities and Eurojust 
and the European Public Prosecutor‘s 
Office;
	� Enhanced cooperation to dismantle 

illicit drug production and improve co-
ordination to prevent drug trafficking.

A priority for the strengthened law 
enforcement cooperation will be coun-
tering terrorism. This cooperation will 
particularly cover countering radicali-
sation and violent extremism, combat-
ting the financing of terrorism, promot-
ing internationally agreed anti-money 
laundering standards, preventing the 
exploitation of new and emerging tech-
nologies for terrorist purposes, and 
tackling terrorist recruitment. (TW)

Schengen 

ECJ Clarifies Scope of SIS Rules  
on Surrender of Seized Objects 

On 4 June 2026, the ECJ ruled in Case 
C-326/25 (CY v 03 Rayonno upravlenie 
na SDVR) on the scope of Regulation 
2018/1862 concerning alerts in the 
Schengen Information System (SIS) 
for objects sought for seizure or use 
as evidence in criminal proceedings. 
For the new legal framework on the 
SIS eucrim 4/2018, 192–193.
	h Background of the case
The case concerned a vehicle reg-

istered in Bulgaria that was stopped 
during a police check. The Bulgarian 
authorities found that the vehicle’s 
chassis number matched an alert en-
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tered in the SIS by Germany and the 
temporary Head of the 3rd District Po-
lice Department at the Sofia Directorate 
for Internal Affairs, Bulgaria. The alert 
concerned a vehicle sought for use as 
evidence in criminal proceedings.

Following the hit, the Bulgarian au-
thorities seized the vehicle and con-
tacted the German SIRENE Bureau. 
The German authorities stated that 
the vehicle had been reported in con-
nection with an offence of unlawful 
appropriation and that the company 
identified as the rightful owner wished 
to have it returned. The Bulgarian au-
thorities then ordered the vehicle to be 
surrendered to a representative of that 
company.

The person registered as the owner 
of the vehicle in Bulgaria challenged 
the surrender order before the Bulgar-
ian courts. He argued, in substance, 
that he had been excluded from the 
administrative and judicial procedure 
concerning the return of the vehicle, 
even though the measure affected his 
rights and interests.

The referring Varhoven adminis-
trativen sad (Supreme Administrative 
Court, Bulgaria) is uncertain as to 
whether the Bulgarian legislation com-
plies with the SIS Regulation when 
right holders have no participatory 
rights in the return proceedings. 
	h The ECJ’s ruling
The ECJ held that Art. 39 of Regu-

lation 2018/1862 lays down the steps 
to be taken following a hit on an ob-
ject alert: the executing Member State 
must seize the object in accordance 
with national law and contact the is-
suing Member State in order to agree 
on the measures to be taken. However, 
the Regulation does not determine the 
procedural rules governing a subse-
quent national decision to surrender or 
repatriate the object in response to the 
issuing Member State’s request.

Therefore, national rules on the 
adoption of such a surrender deci-
sion do not fall within the scope of 
Regulation 2018/1862. The definition 

of procedural rules is entirely up to 
the national law. Since that national 
procedure was not considered to con-
stitute the implementation of EU law 
within the meaning of Art. 51(1) of the 
Charter, the Charter was not applica-
ble either. Consequently, the ECJ did 
not answer the separate question con-
cerning effective judicial protection 
under Art. 47 of the Charter. (AP)

Commission: Internal Border Controls 
by Nine Member States Should  
Phase Out 

On 2  June 2026, the Commission is-
sued opinions on the temporary rein-
troduction of internal border controls 
by nine EU Member States: Austria, 
Denmark, France, Germany, Italy, The 
Netherlands, Norway, Slovenia and 
Sweden. The Commission recom-
mended that the Member States con-
cerned work towards phasing out 
and gradually lifting internal border 
controls, making full use of available 
alternative  measures  and intensifying 
regional cooperation. The Commis-
sion stressed that, while the situation 
in each Member State is different, 
several common key issues could be 
identified. 

It pointed out, inter alia, that the up-
coming entry into application of the 
Pact on Migration and Asylum will re-
inforce the management of the EU‘s 
external borders and provide Member 
States with more effective tools to ad-
dress unauthorised movements within 
the Schengen area. The Commission 
also believes that the new EU informa-
tion systems – the Entry-Exit System 
(which has been fully applicable since 
April 2026) and the future rollout of the 
European Travel Information and Au-
thorisation System (ETIAS) – will im-
prove oversight of movements across 
the EU‘s external borders, and thus 
support the monitoring of persons 
entering and leaving the Union and 
crossing borders. The Commission ul-
timately calls on EU Member States to 
increase the use of non-systematic po-

lice checks or mobile biometric iden-
tification and vehicle tracking tech-
nologies as effective alternatives to 
internal border controls. The Member 
States should gradually replace border 
checks with alternative solutions.

According to the Schengen law (the 
Schengen Borders Code), a Member 
State can reintroduce internal border 
controls in view of addressing a seri-
ous threat to public policy or internal 
security, when this is necessary and 
proportionate. In principle, the max-
imum duration of border controls at 
internal borders shall not exceed two 
years. The Commission is obliged 
under the Schengen Borders Code to 
assess the necessity and proportion-
ality of the prolonged internal border 
checks (over 12 months for the same 
reason). This has been done now by 
the opinions. (TW)

German Court Finds German Check 
at Luxembourg Border Unlawful 

On 27  April 2026, the Administra-
tive Court of Koblenz, Germany (Ver-
waltungsgericht Koblenz) ruled that an 
identity check by the German Federal 
Police (Bundespolizei) at the German–
Luxembourg border was unlawful. The 
judgment is significant because it ap-
plies the revised Schengen Borders 
Code, in particular the amended rules 
on the temporary reintroduction and 
prolongation of internal border con-
trols in exceptional situations involv-
ing large-scale unauthorised migration 
movements.
	h Background of the case
The case concerned a German law 

professor who travelled by bus from 
Luxembourg to Saarbrücken in June 
2025. Shortly after crossing the border 
at Perl-Schengen, the bus was direct-
ed to a rest area on the A8 motorway, 
where the Federal Police carried out 
an identity check. The plaintiff chal-
lenged the measure, arguing that the 
internal border controls on which the 
check was based had been unlawfully 
prolonged.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62025CJ0326&qid=1748070086856
https://home-affairs.ec.europa.eu/commission-opinions-temporary-internal-border-controls-schengen-area_en
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1223
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1223
https://www.landesrecht.rlp.de/bsrp/document/NJRE001640625
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Germany had prolonged internal 
border controls at the border with Lux-
embourg for the period from 16 March 
2025 to 15  September 2025. The 
Federal Government mainly invoked 
continued irregular migration, smug-
gling-related crime, a high number 
of asylum applications and pending 
asylum proceedings, pressure on re-
ception and integration systems, and 
burdens on administrative and secu-
rity authorities. The plaintiff argued 
that these reasons did not satisfy the 
requirements of the Schengen Borders 
Code and that he was likely to be af-
fected by similar controls again be-
cause of frequent professional travel 
to Luxembourg.
	h The Court’s decision
The Administrative Court of Ko-

blenz upheld the action and found that 
the identity check was unlawful. The 
relevant provision of the Federal Po-
lice Act could not justify internal bor-
der controls unless those controls had 
themselves been lawfully reintroduced 
or prolonged under EU law. Since inter-
nal border controls are generally pro-
hibited under Art. 22 of the Schengen 
Borders Code, as well as under the 
EU Treaties, they may only be reintro-
duced or prolonged under the strict 
conditions laid down in the Schengen 
Borders Code.

The Court found that Germany had 
not sufficiently demonstrated that the 
conditions for prolonging the con-
trols under Art.  25 of the Schengen 
Borders Code were met. In particular, 
the government had failed to estab-
lish a sufficiently reliable factual basis 
showing that a sudden and very high 
number of unauthorised migration 
movements was placing significant 
pressure on the resources and capac-
ities of well-prepared authorities. The 
Court considered the references to ex-
hausted administrative capacities and 
public services too vague to allow for 
a plausibility review. The Court also re-
jected the argument that a protracted 
or already declining migration situa-

tion could still be treated as “sudden” 
within the meaning of Art. 25(1) of the 
Schengen Borders Code.

As a result, the Court held that the 
prolongation of the internal border 
controls at the German-Luxembour-
gish border for the relevant period was 
contrary to EU law. The identity check 
carried out against the plaintiff there-
fore lacked a sufficient legal basis and 
violated his general freedom of action 
and right to informational self-deter-
mination under German constitutional 
law. The Court allowed an appeal be-
cause the legal requirements for inter-
nal border controls under the revised 
Schengen Borders Code have not yet 
been clarified by higher courts. (AP)

Entry/Exit System (EES) Fully 
Operational Since 10 April 2026 

Since 10 April 2026, the Entry/Exit Sys-
tem (EES) has been fully operational at 
all external borders of the Schengen 
Area. Following the completion of the 
phased rollout that began in October 
2025 (eucrim 2/2025, 111), the en-
tries and exits of third-country nation-
als on short stays are now digitally re-
corded across the EU. Travellers’ facial 
image, fingerprints and personal data 
from the travel document are also re-
corded. The previous manual passport 
stamping is no longer required. 

According to a Commission press 
release of 30 March 2026, more than 
45 million border crossings have al-
ready been recorded since the sys-
tem’s launch. Over 24,000 people had 
been refused entry for different rea-
sons.

The goal of the EES is to strength-
en control of the EU’s external borders, 
systematically detect overstays, and 
combat document and identity fraud. 
In Romania, for instance, authorities 
recently discovered that an individual 
was attempting to travel using two dif-
ferent identities and had been denied 
entry on multiple previous occasions. 
Without the EES, this case would like-
ly have gone undetected. The system 

is operated by the EU agency eu-LISA 
and also forms the technical basis for 
the European Travel Information and 
Authorization System (ETIAS), which 
is scheduled to go live at the end of 
2026. (TW)

Ukraine Conflict 

Europol Clarifies Role in Data Sharing 
and SIS Alerts 

In response to a media article suggest-
ing that information shared via Europol 
may have been linked to subsequent 
security measures (including entry 
bans) in the Schengen Information Sys-
tem (SIS) concerning former Ukrainian 
prisoners held in Russian-occupied 
Ukrainian territories, Europol published 
a fact check on 20  February 2026: It 
details the exchange of information 
between the agency and national 
law enforcement authorities. Europol 
pointed out that, while national author-
ities can use the agency‘s Secure Infor-
mation Exchange Network Application 
(SIENA) to share the personal data of 
suspects with Europol and each other, 
Europol itself cannot enter names into 
the SIS. Although non-EU countries 
may request Europol to facilitate the 
entry of so-called „information alerts“ 
into the SIS by EU Member States, this 
is not yet a possibility due to ongoing 
technical implementation.

Europol only processes information 
in SIENA related to criminal activities 
that fall within its remit. The agency 
emphasised that national authori-
ties independently decide how to use 
criminal intelligence shared by part-
ner countries and that EU Member 
States and non-EU partners, including 
Ukraine, can exchange operational in-
formation via SIENA without Europol’s 
involvement. (CR)

JIT to Focus on Deportation  
of Ukrainian Children 

At the beginning of March 2026, the 
Joint Investigation Team (JIT) on al-

https://eucrim.eu/news/gradual-roll-out-of-entryexit-system-started/
https://www.eulisa.europa.eu/news-and-events/news/entryexit-system-fully-deployed-across-eu
https://www.politico.eu/article/uukraine-refugees-european-union-schengen-russia-war/
https://www.europol.europa.eu/media-press/newsroom/news/fact-check-europol-support-to-ukraine-and-entries-schengen-information-system
https://www.europol.europa.eu/media-press/newsroom/news/fact-check-europol-support-to-ukraine-and-entries-schengen-information-system
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leged core international crimes in 
Ukraine, established in March 2022 
(eucrim 1/2024, pp.  8–9), had its 
mandate extended by another two 
years. The aim of the JIT is to facili-
tate investigations and prosecutions 
in the relevant Member States as well 
as any measures that may be brought 
before the ICC. The JIT members from 
Estonia, Latvia, Lithuania, Poland, Ro-
mania, Slovakia, and Ukraine, together 
with partners Eurojust, Europol, and 
the Office of the Prosecutor of the In-
ternational Criminal Court (ICC-OTP), 
will now focus more strongly on the 
illegal transfer of Ukrainian children 
and their deportation to Russia and 
Belarus. (CR)

EU Reactions to Russian War  
against Ukraine: Overview March – 
Mid-June 2026 

This news item continues the reporting 
on key EU/CoE reactions following the 
Russian invasion of Ukraine on 24 Feb-
ruary 2022: the impact on the protec-
tion of the EU’s financial interests, on 
the EU’s internal security policy, and on 
criminal law.

The following overview covers the 
period from March 2026 to mid-June 
2026. For overviews of developments 
in previous periods eucrim 3/2024, 
174–176, eucrim 4/2024, 267–268, 
eucrim 1/2025, 6–7, eucrim 2/2025, 
114–118, and eucrim 4/2025, 255–
258, each with further references.
	� 4 March 2026: The European Com-

mission releases its 2025 General 
Report, taking stock of the EU’s main 
actions during a year shaped by grow-
ing geopolitical instability. The report 
points in particular to the Union’s 
continued engagement with Ukraine, 
including financial assistance, human-
itarian relief, military support, and re-
strictive measures against Russia.
	� 6  March 2026: Justice Commis-

sioner Michael McGrath reports to EU 
Justice Ministers on work to strength-
en accountability for crimes commit-
ted in and against Ukraine. He under-

lines the importance of setting up the 
Special Tribunal for the Crime of Ag-
gression against Ukraine and calls for 
progress on the International Claims 
Commission for Ukraine, while also 
reaffirming the role of the International 
Criminal Court in prosecuting atrocity 
crimes.
	� 14  March 2026: The Council ex-

tends the individual sanctions tar-
geting persons and entities respon-
sible for undermining or threatening 
Ukraine’s territorial integrity, sovereign-
ty, and independence for another six 
months. The measures, now prolonged 
until 15  September 2026, continue to 
apply to around 2,600 individuals and 
entities and include asset freezes, trav-
el restrictions, and a ban on making 
funds or economic resources available 
to listed persons and entities.
	� 16 March 2026: The Council impos-

es sanctions on nine individuals held 
responsible for atrocities committed 
in Bucha and neighbouring areas dur-
ing the early phase of Russia’s full-
scale invasion of Ukraine. The listings 
include senior Russian military offi-
cials whose units are linked to killings 
of civilians, executions, looting, and 
torture. The Council states that the 
conduct amounts to war crimes and 
crimes against humanity.
	� 16  March 2026: The Council adds 

four individuals to the EU sanctions list 
for Russian information manipulation 
and interference activities. The listings 
target propagandists and media figures 
accused of spreading narratives that  
justify Russia’s war of aggression 
against Ukraine, including calls for 
further violence, the denial of Ukraini-
an identity, and disinformation about 
Ukraine and its armed forces. The meas-
ures are adopted under the EU sanc-
tions framework addressing Russia’s 
destabilising hybrid activities against 
the EU, Ukraine, and other partners.
	� 25  March 2026: The Commission 

presents AGILE, a new €115 million 
funding instrument to speed up de-
fence innovation. The initiative re-

sponds to lessons from Russia’s war 
against Ukraine by supporting faster 
development, testing, and deployment 
of technologies such as drones, arti-
ficial intelligence, and quantum solu-
tions, with a focus on start-ups and 
SMEs.
	� 26  March 2026: The ECJ rules in 

the appeal cases of five leading busi-
nessmen operating in Russia against 
their sanctions imposed by the Coun-
cil of the Europoean Union (C-696/23 
(Pumpyanskiy), C-704/23 P (Khudaver
dyan), C-711/23 P (Rashnikov), C-35/24 
P (Mazepin) and C-111/24 P (Khan)). It 
upholds their freezing of funds, confirm-
ing that the criterion set out in Art. 2(1)
(g) of Decision 2014/145/CFSP must 
be interpreted as meaning that the eco-
nomic sectors concerned – not the indi-
vidual businesspersons – must consti-
tute a substantial source of revenue for 
the Russian government. Consequently, 
restrictive measures may be imposed 
on all influential businesspersons in 
such sectors, even if they themselves 
do not directly generate revenue for the 
state. The concept of „influence“ within 
the meaning of the criterion is deemed 
to exist where a person plays a signif-
icant role in a sector of economic im-
portance to the Russian government. 
Actual proximity to the government or 
the exercise of specific influence is not 
required. What is decisive is the eco-
nomic significance of the person, as-
sessed on the basis of factors such as 
position, activities, shareholdings and 
investments.
	� 30  March 2026: The Commission 

adopts a €1.5 billion work programme 
under the European Defence Industry 
Programme to strengthen Europe’s 
defence production and deepen coop-
eration with Ukraine. The programme 
includes €260 million for projects 
aimed at rebuilding and modernising 
Ukraine’s defence industrial base, as 
well as further support for joint pro-
duction, procurement, and defence 
innovation involving Ukrainian and EU 
industry.

https://eucrim.eu/news/jit-in-ukraine-prolonged/
https://www.eurojust.europa.eu/news/joint-investigation-team-continues-work-added-focus-illegal-transfer-ukrainian-children
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview-october-november-2024/
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview-october-november-2024/
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview-end-of-november-2024-january-2025/
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview-end-of-november-2024-january-2025/
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview/
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview/
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview-end-of-november-2025-february-2026/
https://eucrim.eu/news/eu-reactions-to-russian-war-against-ukraine-overview-end-of-november-2025-february-2026/
https://op.europa.eu/webpub/com/general-report-2025/en/chapter1.html
https://op.europa.eu/webpub/com/general-report-2025/en/chapter1.html
https://ec.europa.eu/commission/presscorner/detail/en/speech_26_678
https://www.consilium.europa.eu/en/press/press-releases/2026/03/16/russian-hybrid-threats-four-individuals-added-to-eu-sanctions-list-for-information-manipulation-activities/
https://www.consilium.europa.eu/en/press/press-releases/2026/03/16/russian-hybrid-threats-four-individuals-added-to-eu-sanctions-list-for-information-manipulation-activities/
https://www.consilium.europa.eu/en/press/press-releases/2026/03/16/russia-s-war-of-aggression-against-ukraine-council-sanctions-nine-individuals-responsible-for-bucha-massacre/
https://www.consilium.europa.eu/en/press/press-releases/2026/03/16/russia-s-war-of-aggression-against-ukraine-council-sanctions-nine-individuals-responsible-for-bucha-massacre/
https://www.consilium.europa.eu/en/press/press-releases/2026/03/16/russian-hybrid-threats-four-individuals-added-to-eu-sanctions-list-for-information-manipulation-activities/
https://www.consilium.europa.eu/en/press/press-releases/2026/03/16/russian-hybrid-threats-four-individuals-added-to-eu-sanctions-list-for-information-manipulation-activities/
https://defence-industry-space.ec.europa.eu/system/files/2026-03/Proposal-for-a-regulation-on-establishing-AGILE.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-03/cp260048en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-03/cp260048en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-03/cp260048en.pdf
https://defence-industry-space.ec.europa.eu/document/download/9c5afd33-c35e-4381-9139-dd52b70ce143_en?filename=C_2026_2174_1_EN.pdf
https://defence-industry-space.ec.europa.eu/document/download/9c5afd33-c35e-4381-9139-dd52b70ce143_en?filename=C_2026_2174_1_EN.pdf
https://defence-industry-space.ec.europa.eu/document/download/9c5afd33-c35e-4381-9139-dd52b70ce143_en?filename=C_2026_2174_1_EN.pdf
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	� 1  April 2026: The EU receives  
€1.4 billion in proceeds from immobi-
lised Russian Central Bank assets to 
support Ukraine. Most of the amount 
is channelled through the Ukraine 
Loan Cooperation Mechanism, while a 
smaller share supports Ukraine’s mil-
itary and defence needs through the 
European Peace Facility.
	� 1  April 2026: The Commission 

takes steps to implement the €90 bil-
lion Ukraine Support Loan for 2026 
and 2027. It proposes €45 billion in 
support for 2026, including budgetary 
assistance and funding for Ukraine’s 
defence industrial capacities, and au-
thorised procurement derogations to 
speed up drone purchases.
	� 15 April 2026: The Commission an-

nounces €1.07 billion for 57 new Euro-
pean Defence Fund projects, including 
initiatives relevant to Ukraine’s defence 
industry. The selected projects deep-
en cooperation with Ukrainian part-
ners, include Ukrainian participation 
in drone-related cyber defence work, 
and allow Ukrainian entities to apply to 
sub-calls for start-ups and SMEs.
	� 21 April 2026: The Council imposes 

sanctions on two entities over Russian 
hybrid activities, including propagan-
da and disinformation. The listings 
target Euromore, a pro-Kremlin media 
platform spreading narratives that 
justify Russia’s war against Ukraine, 
and Pravfond, a Russian state-funded 
foundation used to reinforce disin-
formation claims about Ukraine and 
neighbouring states. The measures 
form part of the EU sanctions frame-
work addressing Russia’s destabilising 
activities against the EU, Ukraine, and 
other partners.
	� 23  April 2026: The EU adopts its 

20th package of sanctions against 
Russia, further tightening pressure 
on the Russian economy and its  
military-industrial base. The package 
includes new energy measures tar-
geting Russia’s shadow fleet, ports, 
and LNG-related services, as well as 
further restrictions on banks, crypto 

services, and payment channels used 
to circumvent sanctions. It also intro-
duces additional trade restrictions, 
lists companies involved in military 
production and sanctions evasion, 
and activates the EU’s anti-circumven-
tion tool in response to re-exports of 
sanctioned goods to Russia for the 
first time. The package also includes 
new listings of individuals and entities, 
including actors linked to propaganda, 
the abduction of Ukrainian children, 
and the looting of cultural heritage.
	� 23  April 2026: The Council final-

ises the legal framework for a €90 
billion EU support loan to Ukraine, 
enabling the Commission to start dis-
bursements in the second quarter of 
2026. The loan is intended to cover 
Ukraine’s urgent budgetary needs and 
to strengthen Ukrainian and European 
defence industrial capacities in 2026 
and 2027. The Council also makes 
€45 billion available for 2026, includ-
ing €16.7 billion in macro-financial 
and Ukraine Facility support and €28.3 
billion for Ukraine’s defence industrial 
capacities.
	� 30 April 2026: The European Parlia-

ment adopts a resolution demanding 
accountability for Russia’s attacks on 
civilians and civilian infrastructure in 
Ukraine. MEPs support the rapid es-
tablishment of the Special Tribunal 
for the Crime of Aggression against 
Ukraine and stress that responsibility 
should extend to those directing or en-
abling international crimes; the EP also 
reaffirms support for the ICC investiga-
tion, calls for stricter application and 
expansion of EU sanctions against 
Russia, and gives its consent to the 
International Claims Commission for 
Ukraine as a mechanism to support 
compensation for civilian victims.
	� 1  May 2026: EU leaders reaffirm 

their support for Ukraine at an in-
formal summit in Cyprus. President 
Ursula von der Leyen and European 
Council President António Costa meet 
with Ukrainian President Volodymyr 
Zelenskyy and welcome the adoption 

of the €90 billion Ukraine Support 
Loan and the 20th sanctions package 
against Russia.
	� 8 May 2026: The Commission pub-

lishes the 2026 Eurobarometer, show-
ing continued public support for EU ac-
tion in response to Russia’s war against 
Ukraine. According to the survey, most 
respondents see Russia’s invasion as 
a threat to EU security and support 
continued assistance to Ukraine, in-
cluding financial and humanitarian aid, 
sanctions against Russia, and aid until 
a just and lasting peace is reached.
	� 11 May 2026: The Council expands 

the mandate of EUAM Ukraine to 
support Ukraine in countering hybrid 
threats and reintegrating veterans into 
civilian security and civil protection 
structures. The mission’s new tasks 
include support for critical infrastruc-
ture protection, cyber-security, and 
countering foreign information ma-
nipulation, while continuing its work 
on civilian security sector reform and 
investigations of international crimes.
	� 11 May 2026: The Council imposes 

sanctions on 16 individuals and seven 
entities linked to the unlawful deporta-
tion and forced transfer of Ukrainian 
children to Russia and occupied territo-
ries. The listings target actors involved 
in forced assimilation, indoctrination, 
militarised education, and unlawful 
adoption, including youth centres, mil-
itary-patriotic organisations, and offi-
cials in Russian-occupied territories.
	� 11 May 2026: The EU, Ukraine, Can-

ada, and international partners hold a 
high-level meeting in Brussels on the 
return of Ukrainian children forcibly 
transferred or unlawfully deported by 
Russia. Participants agree to strength-
en tracing, verification, and monitoring 
efforts, support Ukrainian authorities 
and civil society in securing returns, 
expand diplomatic engagement, and 
reinforce accountability for unlawful 
deportation, “re-education,” and mili-
tarisation. The EU also announces an 
additional €50 million to support child 
protection and education.

https://ec.europa.eu/commission/presscorner/detail/en/ip_26_768
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_768
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_764
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_764
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_812
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_812
https://www.consilium.europa.eu/en/press/press-releases/2026/04/21/russian-hybrid-threats-eu-lists-two-entities-over-information-manipulation-activities/
https://www.consilium.europa.eu/en/press/press-releases/2026/04/21/russian-hybrid-threats-eu-lists-two-entities-over-information-manipulation-activities/
https://eur-lex.europa.eu/oj/daily-view/L-series/default.html?ojDate=23042026
https://eur-lex.europa.eu/oj/daily-view/L-series/default.html?ojDate=23042026
https://eur-lex.europa.eu/oj/daily-view/L-series/default.html?ojDate=23042026
https://www.consilium.europa.eu/en/press/press-releases/2026/04/23/council-finalises-90-billion-support-loan-to-ukraine/
https://www.consilium.europa.eu/en/press/press-releases/2026/04/23/council-finalises-90-billion-support-loan-to-ukraine/
https://www.europarl.europa.eu/doceo/document/TA-10-2026-0161_EN.html
https://www.europarl.europa.eu/doceo/document/TA-10-2026-0161_EN.html
https://ec.europa.eu/commission/presscorner/detail/en/ac_26_943
https://europa.eu/eurobarometer/surveys/detail/3613
https://www.consilium.europa.eu/en/press/press-releases/2026/05/11/euam-ukraine-council-broadens-the-mission-s-mandate-to-counter-hybrid-threats-and-support-veteran-reintegration/
https://www.consilium.europa.eu/en/press/press-releases/2026/05/11/euam-ukraine-council-broadens-the-mission-s-mandate-to-counter-hybrid-threats-and-support-veteran-reintegration/
https://www.consilium.europa.eu/en/press/press-releases/2026/05/11/ukrainian-children-unlawfully-deported-and-forcibly-transferred-to-russia-eu-sanctions-16-individuals-and-seven-entities/
https://www.consilium.europa.eu/en/press/press-releases/2026/05/11/ukrainian-children-unlawfully-deported-and-forcibly-transferred-to-russia-eu-sanctions-16-individuals-and-seven-entities/
https://www.consilium.europa.eu/en/press/press-releases/2026/05/11/ukrainian-children-unlawfully-deported-and-forcibly-transferred-to-russia-eu-sanctions-16-individuals-and-seven-entities/
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1062
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	� 15 May 2026: The Council of Minis-
ters of the Council of Europe adopts a 
Resolution „establishing the Enlarged 
Partial Agreement on the Management 
Committee of the Special Tribunal 
for the Crime of Aggression against 
Ukraine“. This is an important step to-
wards the practical implementation of 
the Special Tribunal, which is tasked 
to investigate, prosecute and try indi-
viduals who bear the greatest respon-
sibility for the crime of aggression 
against Ukraine; it was established by 
a bilateral treaty between the Council 
of European and Ukraine on 25  June 
2025. The Enlarged Partial Agreement 
ensures the financing of the Special 
Tribunal as well as support for its op-
eration by State Parties. The Agree-
ment is supported by 34 Council of 
Europe Member States, the European 
Union, Australia, and Costa Rica. The 
EU supports the tasks of the Special 
Tribunal by the International Centre 
for the Prosecution of the Crime of Ag-
gression against Ukraine (ICPA) at Eu-
rojust, which may pass investigations 
to the future tribunal. Funding of this 
Centre was ensured until December 
2026. Furthermore, the EU financially 
supports the Tribunal by €10 million.
	� 19  May 2026: The European Par-

liament approves revised rules on 
foreign investment screening in sensi-
tive sectors such as defence, artificial 
intelligence, semiconductors, critical 
raw materials, and financial services. 
The reform makes screening manda-
tory for all Member States and seeks 
to protect EU security and public order 
in light of growing geopolitical risks, 
including Russia’s war against Ukraine.
	� 21 May 2026: In the preliminary rul-

ing proceedings C-483/23 (T Trust), 
and Joined Cases C-428/24 (FZ AR) 
and C-476/24 (SX), the ECJ rules that 
the freezing of assets held by trusts 
is compatible with EU law where there 
is actual or economic attribution to 
sanctioned or designated persons. 
The three cases concern the freez-
ing of funds and economic resources 

indirectly linked, via trust structures, 
to persons subject to EU restrictive 
measures in connection with Russia’s 
military aggression against Ukraine. 
The ECJ finds that, in order to ensure 
the effet utile of EU law, the terms 
„belonging to“ and „control“ must be 
interpreted broadly. Applied to trust 
arrangements, this means that funds 
placed into a trust by a settlor listed 
on the sanctions list may continue 
to be regarded as his property or as 
being under his control, provided that 
he continues to exercise actual or 
legal influence over them or derives 
economic benefit from them. This 
applies mutatis mutandis to benefi-
ciaries of a trust. This interpretation 
is in line with the concept of „freezing 
of funds and economic resources“ in 
Regulation (EU) No. 269/2014, which 
aims to prevent, as much as possible, 
all possible uses of and transactions 
involving the assets in question. In 
addition, this aligns with the objec-
tive of restrictive measures, namely 
the protection of Ukraine’s territorial 
integrity and maintenance of interna-
tional peace and security, which re-
quire that any circumvention of those 
measures be prevented. Consequent-
ly, de facto influence and the ability to 
use such assets must also be taken 
into account.
	� 28 May 2026: The Council approves 

the seventh regular payment under the 
Ukraine Facility, allowing Ukraine to re-
ceive nearly €2.8 billion. The payment 
follows Ukraine’s completion of sever-
al reform steps under the Ukraine Plan, 
including measures related to public fi-
nancial management, the judiciary, an-
ti-corruption and anti-money launder-
ing, financial markets, public assets, 
human capital, and the business envi-
ronment. The Ukraine Facility provides 
over €50 billion in grants and loans 
for Ukraine’s recovery, reconstruction, 
and modernisation from 2024 to 2027, 
with disbursements linked to reform 
progress and EU accession-related 
commitments.

	� 29 May 2026: The Council appoints 
Cornelia Taylor as the new Head of 
Mission of EUAM Ukraine, with effect 
from 1 July 2026. EUAM Ukraine sup-
ports civilian security sector reform in 
line with EU standards and Ukraine’s 
accession-related commitments. Since 
Russia’s full-scale invasion, the mis-
sion has also assisted Ukrainian au-
thorities with the investigation and 
prosecution of international crimes, 
integrated border management, and 
support in liberated territories. Its 
mandate was recently broadened to 
include countering hybrid threats and 
supporting veteran reintegration (see 
above).
	� 3  June 2026: The European Par-

liament’s Foreign Affairs Committee 
adopts a report on Ukraine’s reform 
progress and EU accession path. 
MEPs welcome Ukraine’s efforts to 
strengthen democratic institutions, 
judicial reform, and anti-corruption 
measures during the war, while calling 
for continued safeguards for the rule 
of law, media freedom, and independ-
ent anti-corruption bodies. They stress 
that Ukraine must be directly involved 
in any peace negotiations and reiterat-
ed that Russia should pay for the dam-
age caused by its war of aggression.
	� 10  June 2026: EP and Council ne-

gotiators reach a provisional agree-
ment on measures to strengthen EU 
defence readiness and speed up de-
fence investment. The deal simplifies 
permits, procurement, and intra-EU 
transfers of defence-related products, 
while also facilitating the implementa-
tion of the European Defence Fund. In 
relation to Ukraine, the agreement al-
lows costs linked to testing in Ukraine 
to be eligible for EDF funding, thereby 
supporting closer cooperation with 
Ukrainian entities and the integration 
of battlefield experience into European 
defence projects.
	� 15 June 2026: The EU and Ukraine 

open accession negotiations on the 
“fundamentals” cluster, marking the 
first negotiating cluster opened in 

https://www.eurojust.europa.eu/international-centre-for-the-prosecution-of-the-crime-of-aggression-against-ukraine
https://www.eurojust.europa.eu/international-centre-for-the-prosecution-of-the-crime-of-aggression-against-ukraine
https://www.eurojust.europa.eu/international-centre-for-the-prosecution-of-the-crime-of-aggression-against-ukraine
https://www.eurojust.europa.eu/news/prosecutors-and-eurojust-prepare-upcoming-special-tribunal-crime-aggression-against-ukraine
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1087
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1087
https://oeil.europarl.europa.eu/oeil/en/document-summary?id=1902347
https://oeil.europarl.europa.eu/oeil/en/document-summary?id=1902347
https://curia.europa.eu/site/upload/docs/application/pdf/2026-05/cp260073en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-05/cp260073en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-05/cp260073en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-05/cp260073en.pdf
https://www.consilium.europa.eu/en/press/press-releases/2026/05/28/ukraine-facility-council-approves-seventh-payment-of-nearly-28-billion-to-kyiv/
https://www.consilium.europa.eu/en/press/press-releases/2026/05/28/ukraine-facility-council-approves-seventh-payment-of-nearly-28-billion-to-kyiv/
https://www.consilium.europa.eu/en/press/press-releases/2026/05/29/euam-ukraine-council-appoints-new-head-of-mission/
https://oeil.europarl.europa.eu/oeil/en/procedure-file?reference=2025/2259(INI)
https://www.europarl.europa.eu/news/en/press-room/20260608IPR44910/meps-strike-a-deal-to-strengthen-europe-s-defence-readiness
https://www.europarl.europa.eu/news/en/press-room/20260608IPR44910/meps-strike-a-deal-to-strengthen-europe-s-defence-readiness
https://data.consilium.europa.eu/doc/document/AD-18-2026-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/AD-18-2026-INIT/en/pdf
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Ukraine’s accession process. The clus-
ter covers core areas such as the rule of 
law, fundamental rights, democratic in-
stitutions, public administration reform, 
and economic criteria. It includes the 
chapters on judiciary and fundamen-
tal rights, justice, freedom and securi-
ty, public procurement, statistics, and 
financial control. Progress under this 
cluster will shape the overall pace of 
Ukraine’s accession negotiations;
	� 15 June 2026: The Council adopts 

new sanctions targeting Russia’s war 
economy, hybrid activities, and human 
rights violations. The package lists 34 
individuals and 47 entities, including 
companies supporting Russia’s mili-
tary-industrial complex, suppliers of 
drones and military equipment, and ac-
tors involved in the shadow fleet used 
to export Russian oil. It also targets 
propagandists spreading narratives 
in support of Russia’s war against 
Ukraine and renews the restrictive 
measures linked to Russia’s illegal 
annexation of Crimea and Sevastopol 
until 23 June 2027. (AP/TW)

Artificial Intelligence (AI) 

EDPB and EDPS Warn against 
Weakening AI Act Safeguards 

On 20  January 2026, the European 
Data Protection Board (EDPB) and the 
European Data Protection Supervisor 
(EDPS) adopted Joint Opinion 1/2026 
on the Commission’s proposal for 
a Digital Omnibus on AI, which seeks 
to simplify the implementation of the 
AI Act. The proposal was tabled in 
19  November 2025, including a wide 
range of measures to extend regulato-
ry simplifications and reduce burdens. 

The EDPB and EDPS support the 
general objective of addressing im-
plementation challenges and reducing 
administrative burdens. However, they 
stress that simplification must not 
weaken the protection of fundamental 
rights, especially the rights to privacy 
and data protection.

A central concern is the proposed 
extension of the legal basis that al-
lows providers and deployers to pro-
cess special categories of personal 
data for bias detection and correction. 
While the EDPB and EDPS accept 
that such processing may be neces-
sary in some cases, they warn that it 
must remain narrowly circumscribed. 
They recommend keeping the current 
standard of strict necessity, particular-
ly to prevent broad or abusive reliance 
on this exception for non-high-risk AI 
systems.

They also oppose removing the obli-
gation to register certain AI systems in 
the EU database when providers claim 

that systems listed in Annex III of the 
AI Act are not high-risk. In their view, 
this would weaken transparency and 
accountability and could incentivise 
providers to rely too easily on exemp-
tions.

Regarding EU-level AI regulatory 
sandboxes, the EDPB and EDPS wel-
come their creation but call for clearer 
involvement of competent data pro-
tection authorities. They also recom-
mend giving the EDPB an advisory role 
and observer status in the European 
Artificial Intelligence Board where data 
protection issues arise.

The Opinion further raises concerns 
about supervision by the AI Office, 

Course on AI, Justice, and the Rule of Law 

UNESCO has launched a free online course on artificial intelligence and its 
use in judicial systems. The programme, entitled AI, Justice, and the Rule of 
Law, was developed together with the Saïd Business School, the Blavatnik 
School of Government, and the Faculty of Law at the University of Oxford, 
with support from the European Union.
The course examines how AI technologies are increasingly being inte-
grated into judicial practice, including legal research, evidence analysis, 
real-time translation, case management, and risk or sentencing assess-
ments. Against this background, the programme focuses on how courts 
and legal professionals could make use of AI while safeguarding human 
rights, judicial independence, procedural fairness, and public trust.
Particular attention is paid to questions of algorithmic bias, transparen-
cy, and accountability. The course addresses how judges should evaluate 
AI-generated outputs presented in court proceedings, what safeguards 
are needed to avoid overreliance on automated systems, and how judicial 
systems could introduce technological innovation without undermining the 
rule of law. Other modules focus on access to justice, fair trial rights, ex-
plainability of AI systems, and the impact of AI on women and marginalised 
groups.
The programme consists of approximately 18 hours of self-paced learning 
and includes expert-led video sessions, comparative case studies, practi-
cal exercises, and scenario-based discussions. It is aimed at legal profes-
sionals and judicial actors worldwide.
The academic direction of the course is provided by Professor Ignacio 
Cofone and Professor Philippa Webb of the University of Oxford. Accord-
ing to UNESCO, the programme draws on international human rights law, 
UNESCO’s Global Toolkit on AI and the Rule of Law for the Judiciary, and 
comparative research on AI governance and judicial systems.
The course is initially offered in English, with French and Spanish versions 
expected to be available from June 2026 onwards. Participants who com-
plete the programme receive a digital certificate issued by the Saïd Busi-
ness School in cooperation with UNESCO and the University of Oxford 
partners. (AP)

https://www.consilium.europa.eu/en/press/press-releases/2026/06/15/russia-s-war-of-aggression-against-ukraine-new-eu-sanctions-target-energy-revenues-the-military-industrial-complex-propaganda-and-human-rights-violations/
https://www.edpb.europa.eu/our-work-tools/our-documents/edpbedps-joint-opinion/edpb-edps-joint-opinion-12026-proposal_en
https://digital-strategy.ec.europa.eu/en/library/digital-omnibus-ai-regulation-proposal
https://secure.sbs.ox.ac.uk/corporate/search/publicCourseSearchDetails.do?method=load&courseId=7710893&corporateGroupId=7948447
https://secure.sbs.ox.ac.uk/corporate/search/publicCourseSearchDetails.do?method=load&courseId=7710893&corporateGroupId=7948447
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stressing the need to clearly delimit 
its exclusive competence and to pre-
serve the EDPS’s role regarding AI sys-
tems used by EU institutions. It also 
warns against weakening the current 
AI literacy obligation for providers and 
deployers, arguing that AI literacy is 
essential for awareness of risks and 
compliance.

Lastly, the EDPB and EDPS express 
concern about delaying the application 
of high-risk AI rules. While acknowl-
edging implementation challenges, 
they warn that postponement could 
affect fundamental rights protection 
in a rapidly evolving AI landscape and 
invite the co-legislators to consider 
maintaining the current timeline for 
certain obligations, such as transpar-
ency. (AP)

Digital Space Regulation 

Two Years of the Digital Services Act 
On 17  February 2026, two years af-
ter its applicability, the Commission 
took stock of the achievements of 
the Digital Services Act (DSA). Online 
platforms in the EU reversed nearly 50 
million content moderation decisions 
following user appeals. This reflects a 
significant expansion of user rights, al-
lowing individuals to challenge actions 
such as content removal, account sus-
pension, or reduced visibility.

Overall, around 30% of the 165 mil-
lion moderation decisions contested 
through internal platform mechanisms 
were overturned. Out-of-court dispute 
settlement bodies played an increas-
ing role in resolving conflicts. In the 
same period, they reviewed more than 
1,800 cases involving major platforms 
such as Facebook, Instagram, and Tik-
Tok, overturning platform decisions 
in 52% of resolved disputes. These 
mechanisms offer users a faster and 
more accessible alternative to judicial 
proceedings.

The regulation enhances transpar-
ency by granting researchers and civ-

il society greater access to platform 
data and moderation practices, ena-
bling closer scrutiny and accountabil-
ity of digital services operating in the 
EU (eucrim 2/2022, 228–230).

As part of its ongoing coverage of 
the DSA, eucrim has been tracking key 
developments and implementation 
trends, including a recent overview of 
regulatory and enforcement updates 
between November 2025 and February 
2026 (eucrim 4/2025). This report-
ing highlights the growing role of the 
DSA in shaping platform governance 
and content moderation practices 
across the EU. (AP)

Legislation 

Illicit Trafficking of Firearms:  
New Legislative Proposal 

 On 26 February 2026, the Euro-
pean Commission presented  
a proposal for an EU Directive 

on combating firearms trafficking  
and other firearms-related offences 
(COM(2026) 102 final). The proposal 
pursues three different aims:
	� Harmonising definitions and pen-

alties for firearms-related criminal 
offences;
	� Improving cross-border coopera-

tion;
	� Establishing a minimum dataset on 

firearms seizures.
Regarding the harmonisation of 

the EU Member States‘ criminal law, 
the Commission proposes that the 
EU Member States criminalise certain 
acts, provided that they are committed 
intentionally. These include:
	� Trafficking and manufacturing of il-

licit firearms (maximum penalty of at 
least 8 years of imprisonment);
	� Possession of illicit firearms, es-

sential components and ammunition 
(maximum penalty of at least 5 years);
	� Marking tampering, i.e, falsifying 

or illicitly removing or altering firearm 
markings (maximum penalties of at 
least 4 years);

	� 3D printing of firearms, i.e., illicit 
creation, acquisition, possession and 
dissemination of blueprints (maxi-
mum penalty of at least 2 years).

The criminalisation of illicit manu-
facturing, illicit trafficking, and falsifi-
cation and modification of markings 
on firearms will align EU law with the 
UN Firearms Protocol. The criminalisa-
tion of illicit possession derives from 
the Firearms Directive (EU) 2021/555. 
The offences relating to blueprints are 
intended to close a legal loophole and 
are considered new offences.

Alongside the definition of offences 
and „maximum minimum“ penalties 
for natural persons, the proposal also 
includes provisions on the criminali-
sation of inciting, and aiding and abet-
ting the commission of said criminal 
offences, liability and penatlies of/for 
legal persons, aggravating and miti-
gating circumstances, limitation peri-
ods, and jurisdiction.

To strengthen of cross-border coop-
eration, the Commission proposes an 
obligation for Member States to estab-
lish a National Firearms Focal Point. 
These Points should be tasked with 
the following:
	� Gathering data on firearms and act-

ing as a central hub for collecting avail-
able national data;
	� Preparing a regular intelligence pic-

ture;
	� Serving as a contact point for coop-

eration in international fora.
Improved data collection and stand-

ardisation of the available data on fire-
arms is to be ensured by the Member 
States‘ obligation to collect statisti-
cal data (e.g. on number of criminal 
offenses registered, court cases dis-
missed, prosecutions and convictions, 
seized firearms) and the establish-
ment of a minimum dataset to register 
seized firearms (to be shared with Eu-
ropol’s Firearms Hub). This improved 
data collection is, among other things, 
designed to help Member States iden-
tify trends (e.g. how decommissioned 
firearms from conflict zones enter the 

https://digital-strategy.ec.europa.eu/en/news/two-years-digital-services-act-allows-50-million-content-moderation-decisions-platforms-be-reversed
https://digital-strategy.ec.europa.eu/en/news/two-years-digital-services-act-allows-50-million-content-moderation-decisions-platforms-be-reversed
https://eucrim.eu/news/new-eu-rules-for-online-platforms/
https://eucrim.eu/news/overview-of-the-latest-developments-under-the-digital-services-act-november-2025-february-2026/
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_421
https://home-affairs.ec.europa.eu/document/download/a4bd99f2-6ac0-4092-96ab-eb9d59ffdf55_en?filename=Proposal%20for%20a%20directive%20to%20combat%20firearms%20trafficking.pdf
https://www.unodc.org/unodc/en/firearms-protocol/the-firearms-protocol.html
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Union). It will also support targeted ef-
forts to seize firearms, prevent prolif-
eration and improve situational aware-
ness.

Background: The proposal will com-
plement other EU rules on firearms 
with a „criminal law component“. Exist-
ing rules mainly focus on the handling 
of firearms in the EU‘s internal market. 
They regulate the legal acquisition and 
possession of firearms. Examples in-
clude the Firearms Directive 2021/555, 
which defines minimum common rules 
on the acquisition and possession of 
firearms in the EU, as well as on the 
transfer of firearms from one EU coun-
try to another. The Firearms Regulation 
(recast in 2025) implements Art. 10 of 
the UN Firearms Protocol, laying down 
rules on the export of firearms. The 
UN Firearms Protocol, which the EU 
signed in 2014, also requires the crim-
inalisation of illicit manufacturing and 
trafficking.

The presented proposal is the first 
legislative initiative to be adopted un-
der the new European Internal Security 
Strategy, ProtectEU (eucrim 1/2025, 
3–4). The Strategy identified firearms 
trafficking as a major internal security 
threat to the EU, considering a criminal 
law response across the EU to be a 
major priority. (TW)	

Institutions 

European Parliament 

New Parliament-Commission 
Framework Agreement 

On 11  March 2026, the European 
Parliament (EP) approved a revised 
Framework Agreement between itself 
and the European Commission. The 
revision further develops an existing 
2010 Agreement, reflecting over a 
decade of institutional practice and 
the evolving role of the EP during that 
time. The Parliament-Commission 
Framework Agreement establishes 

rules for cooperation in legislative, 
budgetary, and political matters. The 
revision was kicked off in October 
2024, shortly after the EP elections. In 
September 2025, the EP and the Com-
mission concluded the negotiations 
on the updated text.

Under the new agreement, the EP 
may, inter alia, call on the Commission 
to revise and withdraw existing legisla-
tion (negative right of initiative). In the 
case of urgent procedures and interna-
tional agreements, stricter obligations 
regarding the provision of information 
and consultation with MEPs apply. 
Where the Commission proposes the 
provisional application of internation-
al agreements to the Council (prior 
to approval by the EP), it must, where 
possible, allow MEPs sufficient time 
to give their consent. Ultimately, the 
Agreement includes reinforced com-
mitments to ensure a better presence 
of responsible Commissioners in ple-
nary and committees, as well as the 
participation of the Commission in 
other parliamentary activities, when 
requested. (TW)

ECJ: Lifting of Immunity for 
Puigdemont and His Associates  
Null and Void 

In its judgment of 5  February 2026, 
the ECJ set aside a judgment of the 
General Court and annulled three de-
cisions by the European Parliament 
(EP) to waive the immunity of Carles 
Puigdemont, Antoni Comín and Clara 
Ponsatí. According to the ECJ, decid-
ing upon appeal (Case C-572/23 P), 
the EP‘s decision must be considered 
invalid, because the appointment of 
the EP‘s rapporteur for the case was 
contrary to the requirement of impar-
tiality. 
	h Background to the case
The case before the ECJ concerns 

three Catalan politicians who were 
elected to the EP in 2019 after criminal 
proceedings had been initiated against 
them in Spain on charges of alleged 
rebellion and embezzlement of pub-

lic funds in connection with the 2017 
independence referendum in Catalo-
nia, for which the politicians were re-
sponsible. The Spanish judiciary had 
requested the EP to waive their immu-
nity, which it did in 2021.
	h The ECJ’s decision
The ECJ has now ruled that the 

appointment of the rapporteur who 
reported on the requests to waive im-
munity breached the requirement of 
impartiality. While the EP had estab-
lished rules to avoid close ties, it failed 
to consider that the rapporteur be-
longed to the same political group as 
members of a party that had instigated 
the criminal proceedings. 

The ECJ clarified that the EP should 
also have prevented a rapporteur from 
acting who belonged to a political 
group with a factual connection to the 
criminal proceedings. Membership of 
the political group in question could 
give rise to doubts as to impartiality. 
The General Court in the previous in-
stance (Case T-272/21) had not suffi-
ciently taken this into account. 

As the rapporteur was not impartial, 
the reports should have been regarded 
as null and void. Decisions based on 
these reports are therefore also null 
and void. Parliament must now start 
the whole process again from the be-
ginning. (TW)

Court of Justice of the European 
Union (CJEU) 

ECJ: Court of Last Instance Must 
Justify Refusal to Refer 

On 24 March 2026, the ECJ ruled in the 
Remling case (C-767/23) that a nation-
al court of last instance must always 
provide reasons for refusing to refer 
questions to the Court of Justice of 
the EU for a preliminary ruling. Even 
if such a court or tribunal is permitted 
to dismiss appeals with a summary 
statement of reasons, it must in any 
case explain specifically and concrete-
ly why one of the exceptions to the ob-

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021L0555
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32025R0041
https://eucrim.eu/news/commission-presents-protecteu-the-new-eu-internal-security-strategy/
https://eucrim.eu/news/commission-presents-protecteu-the-new-eu-internal-security-strategy/
https://www.europarl.europa.eu/news/de/press-room/20260306IPR37528/a-new-agreement-for-relations-between-parliament-and-the-commission
https://www.europarl.europa.eu/news/de/press-room/20260306IPR37528/a-new-agreement-for-relations-between-parliament-and-the-commission
https://www.europarl.europa.eu/news/en/press-room/20250908IPR30213/ep-ec-framework-agreement-greater-transparency-trust-better-dialogue
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-572%2F23+P%22&publishedId=C-572%2F23+P
https://curia.europa.eu/site/upload/docs/application/pdf/2026-02/cp260010en.pdf
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%22C-572%2F23+P%22&sort=ALL_DATES-DESC&publishedId=C-572%2F23+P
https://infocuria.curia.europa.eu/tabs/affair?lang=EN&searchTerm=%22T-272%2F21%22&publishedId=T-272%2F21
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-767%2F23%22&publishedId=C-767%2F23
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ligation to refer questions for a prelim-
inary ruling applies. 

In its reasoning, the ECJ calls to 
mind the fundamental role of the pre-
liminary ruling procedure in general 
and the obligation to refer in particular 
for the judicial system of the Europe-
an Union. An exemption from the obli-
gation to refer exists only in the three 
exceptional cases set forth in the 
CILFIT ruling: the lack of relevance to 
the decision of the question of EU law 
raised; the existence of a decision by 
the Court of Justice in which the rel-
evant provision of EU law has already 
been interpreted; or the existence of 
an “acte clair.” If courts decide against 
a referral, they must, taking into ac-
count the relevant factual and legal 
circumstances, set out concretely and 
specifically the reasons why one of 
these three exceptions would apply. A 
mere brief standard justification is not 
sufficient. 

While the court of last instance may 
adopt the reasoning of a lower court, 
the lower court must, for its part, have 
explained why a question of EU law is 
not relevant to the decision, has already 
been clarified, or is unambiguous.

The background to the case was 
a legal dispute in the Netherlands in 
which a Moroccan family applied for 
a residence permit valid throughout 
the territory of the EU. Their appeal 
against the refusal of the permit was 
unsuccessful all the way up to the 
Dutch Council of State.

Overall, the ECJ’s decision in Rem-
ling strengthens the preliminary rul-
ing procedure under EU law (Art. 267 
TFEU). In practice, this means that the 
pressure on supreme courts to provide 
reasoning is increased, which can re-
sult in a noticeable additional burden, 
particularly when dealing with a high 
caseload. (TW)

CJEU: Judicial Statistics 2025 
On 20  March 2026, the Court of Jus-
tice of the European Union (CJEU) 
published its judicial statistics for the 

year 2025. In total, 1,878 new cases 
were brought before the Court of Jus-
tice (ECJ) and the General Court, while 
1,898 cases were completed (includ-
ing a series of 404 essentially identical 
joined cases as one case). There are 
currently 2,489 cases pending before 
both Courts. These figures confirm a 
continued high level of judicial activi-
ty, with a further increase in complet-
ed cases and a continued reduction 
in the overall number of pending cas-
es compared with previous years (for 
the 2024 statistics eucrim news of 
29 April 2025).

The key figures for the ECJ:
	� In 2025, the ECJ received 889 new 

cases, slightly fewer than in 2024 
(920). However, without the transfer of 
certain preliminary ruling competenc-
es to the General Court, the number 
would have reached 954 cases, close 
to record levels.
	� The ECJ completed 774 cases, 

reflecting sustained judicial activity 
comparable to previous years (exclud-
ing the exceptional year of 2024).
	� As of 31 December 2025, 1,322 cas-

es were pending before the ECJ, an in-
crease compared to 1,207 in 2024, due 
to an imbalance between incoming 
and resolved cases.
	� Requests for preliminary rulings 

continued to originate from almost 
all Member States, with particularly 
high numbers from Italian courts (110 
requests) and Polish courts (63 re-
quests).
	� The average duration of proceed-

ings decreased from 17.7 months in 
2024 to 16.7 months in 2025. This re-
duction applied across all categories:
	y Preliminary rulings: from 17.2 to 

16.9 months;
	y Direct actions: from 21.5 to 20 

months;
	y Appeals: from 18.4 to 15.1 months.

The key figures for the General Court:
	� In 2025, the General Court experi-

enced a record level of activity. A total 
of 989 new cases were brought before 
it, marking a 26% increase compared 

to 2024 and the highest number in its 
history.
	� The General Court closed 1,124 cas-

es (or 1,527 when counting all related 
cases individually), an increase of 22% 
compared with 2024, representing the 
highest number of completed cases in 
a single year in the history of the Gen-
eral Court.
	� Despite the influx of new cases, the 

backlog was reduced to 1,167 pending 
cases, the lowest level in 18 years.
	� The average duration of proceed-

ings decreased significantly. While 
the raw average was 18.9 months, 
the adjusted average duration was 16 
months (down from 18.5 months in 
2024).

In terms of subject matter:
	� Litigation concerning restrictive 

measures (notably related to Russia’s 
war against Ukraine) increased signif-
icantly, with 105 new cases.
	� Civil service cases rose sharply (by 

43%).
	� Intellectual property cases de-

creased slightly.
	� Cases relating to economic and 

monetary policy continued to decline.
Additionally, 2025 marked the first 

full year of the reform transferring cer-
tain preliminary ruling competences to 
the General Court. A total of 65 such 
cases were handled, mainly in are-
as such as VAT, transport passenger 
rights, customs law, and excise duties.

Overall, the statistics confirm that 
both courts continue to operate at a 
very high level of activity while improv-
ing efficiency, particularly through re-
duced procedural duration and struc-
tural reforms aimed at redistributing 
the workload between the ECJ and the 
General Court. (CR)

OLAF 

The OLAF Report 2025 

 In 2025, OLAF recommended 
the recovery of €597 million of 
misused EU funds to the EU 

https://curia.europa.eu/site/upload/docs/application/pdf/2026-03/cp260046en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-03/cp260044en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-03/cp260044en.pdf
https://eucrim.eu/news/cjeu-judicial-statistics-2024/
https://eucrim.eu/news/cjeu-judicial-statistics-2024/
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budget and prevented €18 million from 
being unduly spent from the EU budget. 
The Office concluded 209 cases in-
cluding recommendations for fol-
low-up to the relevant national and EU 
authorities. In addition, 254 new inves-
tigations were opened after having an-
alysed over 1140 reports on fraud and 
irregularities. These are the key figures 
of OLAF‘s annual report for the year 
2025, which was presented on 20 April 
2026. It is also available in digital for-
mat. For the 2024 report eucrim 
2/2025, 124.

For the first time, OLAF‘s annual 
activity report includes recommen-
dations to stakeholders designed to 
foster a more effective and coordinat-
ed approach to combating fraud and 
irregularities. The report also provides 
a breakdown of how much OLAF rec-
ommended for recovery over the past 
10 years. Accordingly, OLAF‘s recom-
mendations led to the recovery of €5.9 
billion and €873 million have been 
prevented from being unduly spent as 
a result of OLAF’s investigations be-
tween 2016 and 2025.

With regard to the main trends in 
2025, OLAF observed the following:
	� Most investigations concerning ex-

penditure fraud dealt with manipula-
tion of procurement procedures, con-
flicts of interest, and inflated invoices. 
These trends also appeared in the  
18 cases investigated linked to the Re-
covery and Resilience Facility (RRF);
	� Revenue fraud investigation most-

ly concerned tobacco and e-cigarette 
smuggling, trade diversion, and eva-
sion of customs duties and VAT. OLAF 
seized over 427 million illicit cigarettes 
worldwide, with 219 million cigarettes 
confiscated at the EU‘s external borders;
	� OLAF conducted several high-pro-

file investigations within the EU institu-
tions. These increasingly involve coop-
eration with the EPPO. Cases included 
breaches of ethics rules, harassment, 
and abuse of teleworking rights.

With regard to anti-fraud policy de-
velopments, the report highlights the 

ongoing review of the European An-
ti-Fraud Architecture (AFA, eucrim 
2/2025, 137–138). This review pro-
cess aims to improve coordination, 
efficiency and overall protection of 
the EU‘s budget against fraud and ir-
regularities; for OLAF, strengthening 
cooperation with the EPPO, other EU 
law enforcement bodies, as well as 
national authorities and private part-
ners remains key in this context. The 
report also points out that the AFA 
review goes hand in hand with the 
new multiannual financial framework 
(MFF) that envisages a fundamental 
overhaul of the EU financial approach 
and may lead to new challenges for 
preventing and combating fraud.

With regard to the perspectives of 
the future anti-fraud approach, OLAF 
formulates several recommendations, 
including the following:
	� Invest in advanced technologies 

and data analytics to support investi-
gations and improve the detection of 
fraud and irregularities;
	� Establish a more coordinated and 

enhanced cooperation between OLAF 
and the other AFA partners, includ-
ing secure and direct information ex-
change;
	� Ensure OLAF has full access to the 

EU Customs Data Hub to facilitate the 
detection and prevention of customs 
fraud and other illicit activities;
	� Support the strengthening of co-

operation between OLAF and the An-
ti-Money Laundering Agency and the 
Member States‘ Financial Intelligence 
Units;
	� Implement a coordinated EU ap-

proach to the regulation of e-ciga-
rettes to reduce the difficulties faced 
by enforcement authorities in combat-
ing the illicit trade of e-cigarettes.

In its statement on occasion of the 
release of the OLAF report 2025, new 
OLAF Director-General, Petr Klement, 
emphasised that the Office must be 
staffed with adequate resources to 
carry out its mandate properly. Over 
the last 15 years, OLAF lost 110 per-

manent position and currently faces a 
concerning lack of human resources. 
(TW)	

Successful Crackdown  
on Pharmaceutical Crime  
(Operation SHIELD VI) 

On 25  February 2026, OLAF and Eu-
ropol informed of the results of the 
joint law enforcement operation 
SHIELD VI. Now in its sixth year, this 
operation resulted in the prosecution 
of over 3,350 individuals, and the sei-
zure of illicit medicines and doping 
substances worth over €33 million. 
Authorities from 30 countries, support-
ed by OLAF, the EU Intellectual Proper-
ty Office (EUIPO), Frontex, INTERPOL, 
and the World Anti-Doping Agency 
(WADA), carried out the joint operation 
between April and November 2025.

The operation focused on counter-
feit and falsified medicines, the traf-
ficking of anabolic-androgenic ster-
oids and other doping substances, 
illegal food and sport supplements, 
and counterfeit sanitary products and 
medical devices. A total of 907 inves-
tigations were launched, 43 organised 
crime groups were investigated, and 
66 websites were taken down.

Europol observed the follow-
ing trends as a result of Operation 
SHIELD VI:
	� An increased threat of poisoning 

and overdose due to abnormal med-
icine consumption outside a medical 
framework, such as the proliferation 
of counterfeit semaglutide-based 
products used as fat burners and the 
increasing availability of fake med-
icines containing potent synthetic 
substances.
	� Criminals exploit the growing de-

mand for medicines by these behav-
iours. Europe faces challenges due to 
the misuse of prescription and over-
the-counter medicines for non-thera-
peutic purposes as well as the prolif-
eration of online trafficking channels, 
particularly through unregulated web-
sites.

https://anti-fraud.ec.europa.eu/document/download/7f3ce6d5-e90d-44b2-b972-a69da4cc775d_en?filename=olafreport-2025_en.pdf
https://ec.europa.eu/olaf-report/2025/index_en.html
https://ec.europa.eu/olaf-report/2025/index_en.html
https://eucrim.eu/news/the-olaf-report-2024/
https://eucrim.eu/news/the-olaf-report-2024/
https://eucrim.eu/news/anti-fraud-architecture-review-launched/
https://eucrim.eu/news/anti-fraud-architecture-review-launched/
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-report-2025-eu597-million-be-recovered-fraud-and-irregularities-following-olaf-recommendations-2026-04-20_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-report-2025-eu597-million-be-recovered-fraud-and-irregularities-following-olaf-recommendations-2026-04-20_en
https://www.europol.europa.eu/media-press/newsroom/news/3354-individuals-prosecuted-in-europol-coordinated-hit-against-pharmaceutical-crime-networks
https://www.europol.europa.eu/media-press/newsroom/news/3354-individuals-prosecuted-in-europol-coordinated-hit-against-pharmaceutical-crime-networks
https://www.europol.europa.eu/media-press/newsroom/news/3354-individuals-prosecuted-in-europol-coordinated-hit-against-pharmaceutical-crime-networks
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	� Social media and online market-
places, both on the surface web and 
on the dark web, continue to be central 
to the trade of counterfeit pharmaceu-
ticals, as they provide anonymity and 
target large audiences.
	� Criminal networks typically operate 

one or more underground laboratories 
where they manufacture illicit pharma-
ceuticals and doping substances us-
ing raw ingredients. 

Giving examples of operational suc-
cess stories, Europol concluded that 
a multi-faceted approach is essential 
to effectively combat pharmaceutical 
crime. This approach should integrate 
health regulation, criminal justice co-
operation, and public awareness cam-
paigns. 

OLAF Director-General, Petr Klement, 
emphasised the critical role of 
cross-border cooperation and interin-
stitutional cooperation with Europol in 
tackling counterfeit goods before they 
reach consumers: “The trade in ille-
gal medicines represents a persistent 
and evolving threat, not only to public 
health but also to the integrity of the le-
gal supply chain. By combining efforts, 
OLAF, Europol, and national customs 
authorities have safeguarded Europe-
an consumers from dangerous health 
products”. (TW)

OLAF Operational Work:  
First Half of 2026 

This news item highlights key cases 
that demonstrate OLAF‘s operational 
work between 15 January and 30 June 
2026. It follows on from the report in 
eucrim 4/2025, 266. The overview is in 
reverse chronological order.
	� 25  June 2026: OLAF reports that 

it successfully supported the Italian 
and Turkish authorities in identifying 
tons of illegally shipped textile waste. 
These shipments, which were intend-
ed to circumvent strict and expensive 
EU recycling rules concerning textiles 
with non-biodegradable substances, 
were sent from Italy to Turkey. OLAF in-
spectors, alongside their Italian coun-

terparts, also took part in on-the-spot 
inspections organised by the Turkish 
authorities. These inspections re-
vealed additional textile waste stored 
in Turkish warehouses. For more infor-
mation on OLAF‘s role in combatting 
illegal waste trafficking, see below.
	� 5 June 2026: OLAF informs about 

its support of an operation targeting 
counterfeit truck parts. After having 
provided analyses and information, 
and coordinating with national au-
thorities and brand owners in several 
EU countries, the operation led to the 
seizure of 14,629 counterfeit items 
worth more than €600,000 in Portu-
gal. The parts had been manufac-
tured in Türkiye and illegally imported 
into the EU. They pose serious risks to 
road safety.
	� 26  May 2026: OLAF and Eurojust 

report on the successful conclusion 
of the operation „Coals of the Alps“ 
that dismantled a criminal network 
involved in illegal waste trading. 
Since 2022, Italian authorities have 
been investigating several compa-
nies and officials who established 
an illegal scheme that transformed 
ash containing highly toxic materi-
als into supposedly environmentally 
friendly charcoal for use in barbecue 
briquettes, fertilisers and concrete 
additives. This not only circumvented 
bans but also harmed consumers and 
the environment. OLAF provided anal-
yses of the scale of the illegal traffic 
and supported information-sharing. 
Eurojust coordinated the execution 
of European Investigation Orders and 
European Arrest Warrants.
	� 6  May 2026: A joint operation be-

tween Polish and Spanish customs 
reveals an illegal textile diversion 
scheme. OLAF supported and coordi-
nated this operation. The Office ana-
lysed trade flows and found that con-
signments of textile products from 
China had been falsely declared as 
being in transit despite not having left 
the EU. This scheme circumvented 
high customs duties payable on tex-

tile products entering the EU. Follow-
ing controls initiated by OLAF, the Pol-
ish customs authorities seized three 
containers loaded with almost 70,000 
kilograms of textiles.
	� 28  April 2026: Thanks to OLAF‘s 

support, a complex VAT and customs 
fraud scheme is dismantled. Through 
false confirmations and misdeclara-
tions, a criminal network simulated 
intra-Community movements of goods 
that were imported from China via the 
Polish-Belarusian border. In reality, the 
goods (textiles, footwear, electric bicy-
cles, etc.) were removed from transit 
and remained in Poland. This resulted 
in the evasion of approximately €118 
million in customs duties and €79 mil-
lion in VAT, representing a significant 
loss to the EU budget. The operation 
involved several EU Member States, 
including Belgium, Slovenia, Germany, 
Hungary and Poland. The EPPO in Po-
land continued a criminal investigation 
into the criminal network, while OLAF 
further conducts complementary in-
vestigations.
	� 17 April 2026: OLAF announces the 

results of Joint Customs Operation 
(JCO) VAPE, which resulted in the sei-
zure of over 94 million pieces and over 
2,500 kg/l of tobacco products, e-ciga-
rettes, and devices. This was the first 
international JCO to focus on the illicit 
trade in e-cigarettes and heated tobac-
co products. The JCO was carried out 
between 14  November to 15  Decem-
ber 2025, involving 23 EU Member 
States and seven partner countries 
outside the EU. OLAF stresses that the 
findings of JCO VAPE would contribute 
to mapping new trafficking patterns, 
identifying key routes and modus op-
erandi, and strengthening the basis for 
future enforcement actions and risk 
analysis.
	� 13  February 2026: Albanian au-

thorities uncover and stop illegal 
shipments of hazardous waste from 
Albania to Thailand following support 
by OLAF. As early as 2024, OLAF had 
alerted Albanian customs authorities 

https://anti-fraud.ec.europa.eu/media-corner/news/shield-vi-over-31-million-pills-seized-eu-wide-action-against-counterfeit-medicinal-products-2026-02-25_en?prefLang=de
https://anti-fraud.ec.europa.eu/media-corner/news/shield-vi-over-31-million-pills-seized-eu-wide-action-against-counterfeit-medicinal-products-2026-02-25_en?prefLang=de
https://eucrim.eu/news/olaf-operational-work-september-december-2025/
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-prevent-illegal-dumping-thousands-tonnes-textile-waste-2026-06-25_en?prefLang=de
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-prevent-illegal-dumping-thousands-tonnes-textile-waste-2026-06-25_en?prefLang=de
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-portugal-break-counterfeit-truck-part-trade-2026-06-05_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-portugal-break-counterfeit-truck-part-trade-2026-06-05_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-supports-major-cross-border-operation-hazardous-waste-trafficking-network-2026-05-26_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-supports-major-cross-border-operation-hazardous-waste-trafficking-network-2026-05-26_en
https://www.eurojust.europa.eu/news/illegal-waste-trading-stopped-through-coordination-eurojust
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-uncover-suspected-textile-diversion-scheme-2026-05-06_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-uncover-suspected-textile-diversion-scheme-2026-05-06_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-plays-central-role-uncovering-major-vat-and-customs-fraud-involving-imports-undeclared-goods-2026-04-28_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-plays-central-role-uncovering-major-vat-and-customs-fraud-involving-imports-undeclared-goods-2026-04-28_en
https://www.eppo.europa.eu/media/news/poland-nine-suspects-detained-probe-customs-fraud-linked-chinese-imports-polish-belarusian-border-2026-04-17_en
https://www.eppo.europa.eu/media/news/poland-nine-suspects-detained-probe-customs-fraud-linked-chinese-imports-polish-belarusian-border-2026-04-17_en
https://anti-fraud.ec.europa.eu/media-corner/news/jco-vape-olaf-and-international-customs-authorities-crack-down-illegal-trade-e-cigarettes-2026-04-17_en
https://anti-fraud.ec.europa.eu/media-corner/news/jco-vape-olaf-and-international-customs-authorities-crack-down-illegal-trade-e-cigarettes-2026-04-17_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-stop-illegal-export-hazardous-industrial-waste-albania-2026-02-13_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-stop-illegal-export-hazardous-industrial-waste-albania-2026-02-13_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-helps-stop-illegal-export-hazardous-industrial-waste-albania-2026-02-13_en
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to a shipment suspected of containing 
large quantities of misdeclared haz-
ardous waste. It was found that com-
panies had declared a toxic by-product 
of steel production as non-hazardous 
„iron oxide“, which can be legitimate-
ly used in the EU for several industrial 
applications. OLAF is becoming in-
creasingly involved in the fight against 
illegal waste trafficking. OLAF‘s sup-
port in Member State investigations 
into waste trafficking is reinforced  
by the Waste Shipment Regulation 
(L. I. Garruto and S. Grassin, „Fighting 
Waste Trafficking in the EU: A Stronger 
Role for the European Anti-Fraud Of-
fice“, eucrim 2/2024, 143–145). Due to 
the complex and transnational nature 
of illegal waste shipments, OLAF’s in-
volvement helps ensure that customs, 
environmental and judicial authorities 
can act swiftly and in a coordinat-
ed manner to prevent environmental 
damage and protect public health.
	� 28  January 2026: An international 

investigation, coordinated and sup-
ported by OLAF, reveals a large-scale 
criminal scheme that was circumvent-
ing restrictive measures against Rus-
sia in relation to the export of vehicles. 
Through extensive data analysis and 
cross-checking of customs, trade, and 
transport information and by tracking 
vehicles and reconstructing the logis-
tics chain, OLAF discovered that more 
than 760 used vehicles from various 
EU Member States had been declared 
as destined for third countries such as 
Türkiye, whein in fact their final desti-
nation was Russia. OLAF’s findings led 
to criminal investigations in three EU 
Member States. In addition, informa-
tion shared by OLAF prompted the rel-
evant EU authorities to strengthen the 
monitoring and risk profiling of future 
shipments. Acting Director-General 
of OLAF, Salla Saastamoinen, stated: 
“This investigation demonstrates how 
cooperation with Member States and 
third-country authorities enables OLAF 
to protect the integrity of EU sanc-
tions.” (TW)

European Public Prosecutor’s Office 
(EPPO) 

Hungary Joins EPPO – EPPO 
Regulation Now EU Acquis 

 On 10 July 2026, the Commis-
sion adopted a decision con-
firming Hungary‘s participa-

tion in the European Public Prosecutor‘s 
Office (EPPO). The decision was pub-
lished in the Official Journal L, 
2026/1701 of 13  July 2026. The re-
quest to join the EPPO was submitted 
by the new Hungarian government un-
der Prime Minister Péter Magyar in 
May 2026. This is a historic step as the 
new government reverses the stead-
fast refusal to join the independent EU 
anti-fraud body by the previous Orbán 
administration. 

Hungary must now appoint three 
candidates for the post of European 
Prosecutor at the central office in Lux-
embourg. The Council will nominate 
one of them. Hungary will also need 
to propose candidates for the posts 
of European Delegated Prosecutors to 
the European Chief Prosecutor.   

Hungary is the 25th EU Member 
State who joined the enhanced co-
operation scheme of the EPPO. Now, 
only Ireland and Denmark are not par-
ticipating on the basis of opt-out res-
ervations for justice and home affairs 
matters included in primary EU law. 
Therefore, Hungary‘s participation in 
the EPPO is also historic in other re-
spects: With the entry into force of the 
aforementioned Commission Decision 
(on 2  August 2026), the EPPO Regu-
lation 2017/1939 ceases to be an act 
adopted within the framework of en-
hanced cooperation and will become 
an ordinary act of Union law, and thus 
part of the acquis. This means that any 
new member state joining the Europe-
an Union in the future will be required 
to join the EPPO.

President of the European Com-
mission, Ursula von der Leyen, com-
mented on 10  July 2026: „Today 
brings good news for Hungary. This 

is a welcome step in the fight against 
fraud and corruption. The people of 
Hungary will now have a safeguard in 
place to ensure EU funds work in their 
interest. Hungary, welcome to the Eu-
ropean Public Prosecutor’s Office.“ 
Commission Vice-President Henna 
Virkkunen and Commissioner for Jus-
tice, Michael McGrath, also highlight-
ed the historic day for Hungary and 
the EU. (TW)	

General Court Rules on EPPO 
Investigative Powers Vis-à-Vis 
European Court of Auditors 

 On 10 June 2026, the General 
Court of the EU delivered its 
judgment in Case T-99/25,  

European Public Prosecutor’s Office 
(EPPO) v European Court of Auditors. 
The case concerned the question 
whether EU institutions may rely on un-
resolved immunity issues and confi-
dentiality rules to prevent the EPPO 
from gathering evidence in the context 
of a criminal investigation and clarified 
the limits of institutional objections to 
EPPO investigative measures.
	h The cause of the legal dispute
The case arose in the context of 

an EPPO investigation into alleged 
irregularities concerning the recruit-
ment and appointment of an official 
of the European Court of Auditors 
(ECA). Following information trans-
mitted by OLAF, the EPPO concluded 
that there was evidence of conduct 
potentially constituting an offence 
within its competence and formally 
opened a criminal investigation. As 
the ECA‘s premises, buildings, and 
archives benefit from the privileges 
and immunities of the EU and its of-
ficials enjoy immunity under EU law, 
the European Delegated Prosecutor 
handling the case requested that the 
European Chief Prosecutor seek to lift 
those protections. Several requests 
were subsequently submitted to the 
President of the ECA to lift the invio-
lability of the institution’s premises, 
buildings, and archives, as well as 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32024R1157
https://eucrim.eu/articles/fighting-waste-trafficking-in-the-eu-a-stronger-role-for-olaf/
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-coordinates-international-investigation-suspected-circumvention-eu-sanctions-involving-over-760-2026-01-26_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-coordinates-international-investigation-suspected-circumvention-eu-sanctions-involving-over-760-2026-01-26_en
https://anti-fraud.ec.europa.eu/media-corner/news/olaf-coordinates-international-investigation-suspected-circumvention-eu-sanctions-involving-over-760-2026-01-26_en
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1586
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1586
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1586
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L_202601701
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L_202601701
https://eur-lex.europa.eu/eli/reg/2017/1939/oj/eng
https://eur-lex.europa.eu/eli/reg/2017/1939/oj/eng
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1586
https://ec.europa.eu/commission/presscorner/detail/en/ip_26_1586
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522T%252D99%252F25%2522&sort=SCORE-DESC&publishedId=T-99%2F25
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the immunity of the individuals under 
investigation. The President of the 
ECA declined those requests, on the 
basis that the information provided 
by the EPPO was insufficient to justify 
such measures. He also believed that 
those affected should be informed 
and given the opportunity to submit 
observations before any decision af-
fecting their immunity was made. The 
ECA proposed meetings with EPPO 
representatives and provided docu-
ments relating to the investigation. 

Subsequently, the European Dele-
gated Prosecutor requested addition-
al documents and sought to lift the 
duty of confidentiality applicable to 
12 EU officials so that they could be 
heard as witnesses. While providing 
some of the requested documenta-
tion, the ECA reiterated its proposal 
for a meeting and ultimately rejected 
the request to lift the 12 officials’ duty 
of confidentiality. In its statement of 
position, issued by the Head of Legal 
Service, the ECA concluded that the 
EPPO had failed to provide sufficient 
information concerning the suspect-
ed offences. It therefore concluded 
that lifting the 12 officials’ duty of 
confidentiality would be contrary to 
the interests of the EU. It further ar-
gued that granting the request would 
effectively circumvent its earlier deci-
sion not to lift the immunity of the two 
individuals under investigation and 
stated that the investigation should 
therefore be discontinued.

The EPPO subsequently brought 
an action before the General Court of 
the EU, seeking the annulment of this 
statement of position, while the ECA 
contended that the action should be 
dismissed as inadmissible or, alterna-
tively, as unfounded.
	h The ECA’s arguments
The ECA submitted that the con-

tested statement of position does not 
constitute an act challengeable under 
Art.  263 TFEU. It argued that it could 
not lift the duty of confidentiality of the 
12 officials, as it had not been provided 

with sufficient information to ensure 
that the requested measures would 
not harm the interests of the EU. Fur-
thermore, the ECA claimed that the 
EPPO had based its request to lift the 
duty of confidentiality on Art. 19 of the 
Staff Regulations, which concerns em-
ployment relations between EU institu-
tions and their officials, rather than on 
the prerogatives of investigative bod-
ies and national judicial authorities. 
However, only a decision adopted by 
the competent appointing authority in 
the context of such an employment re-
lationship would produce legal effects 
that could be reviewed by the CJEU. 
According to the ECA, this was not the 
case in the present matter. 

Regarding the plea of inadmissi-
bility, the ECA argued that, where im-
munity constitutes an obstacle to an 
investigation, requesting the lifting 
of the immunity of the persons under 
investigation is a necessary prelimi-
nary step. In its view, immunity is not 
a minor procedural issue but a legal 
obstacle that must be removed before 
an investigation can proceed effective-
ly. Therefore, evidence obtained while 
immunity remains in place may not 
be admissible in proceedings against 
the protected persons. As the EPPO 
had not brought an action at the time 
to annul the President of the ECA’s de-
cisions refusing to lift the immunity of 
the two individuals concerned, it could 
not, at a later stage, seek to advance 
the investigation indirectly by request-
ing that officials be released from their 
duty of confidentiality.
	h The EPPO’s arguments
The EPPO countered that, in line 

with Art. 263(1) TFEU, the CJEU is re-
sponsible for reviewing the legality of 
acts issued by the institutions, bodies, 
offices, and agencies of the EU that 
are “intended to produce legal effects 
vis-à-vis third parties”. This applies to 
all measures or provisions adopted by 
these bodies, whatever their nature or 
form, if they are intended to have bind-
ing legal effects. In the present case, 

the contested statement of position 
was sent in response to the request 
to lift the duty of confidentiality of 12 
officials. It originated from the College 
of Members of the ECA, i.e., the com-
petent appointing authority. 

In consequence, the European Del-
egated Prosecutor could not hear 
the officials as witnesses, meaning 
that the statement produced legal 
effects vis-à-vis the EPPO. Any other 
interpretation allowing a decision by 
an EU institution, agency, body, or of-
fice refusing to lift an official’s duty of 
confidentiality on the basis of Art. 19 
of the Staff Regulations to have le-
gal effects only in relation to the offi-
cial concerned in proceedings under 
Art. 270 TFEU would prevent European 
Delegated Prosecutors from exercis-
ing their powers under Art.  28 of the 
EPPO Regulation. This would hinder 
the conduct of the investigation, as the 
EPPO would not be able to challenge 
the lawfulness of such a refusal before 
the CJEU. 

Regarding the pleas of inadmissibil-
ity, the EPPO observed that no decision 
had ever been adopted by the compe-
tent body of the ECA refusing to lift the 
immunity of the persons under inves-
tigation. The letters sent by the Presi-
dent of the ECA could not be regarded 
as such decisions, since the President 
did not have the power to adopt them 
and the letters did not express the in-
stitution’s final position. Consequently, 
as no final decision had been adopted, 
the EPPO could not be criticised for 
failing to challenge a refusal decision 
or for allowing the time limit for bring-
ing an action against such a decision 
to expire.
	h The General Court’s ruling
The General Court (GC) first rejected 

the two pleas of inadmissibility raised 
by the ECA. The contested statement 
of position is a challengeable act that 
may the subject of an action for annul-
ment under Art. 263 TFEU. In addition, 
since the ECA has not yet adopted a 
final decision in due and proper form 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62025TJ0099
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on the request to lift immunity, the 
EPPO retains a legal interest in bring-
ing proceedings against the contested 
statement of position in so far as that 
position prevents it from gathering ad-
ditional evidence that may enable it to 
substantiate the request to lift immu-
nity or to find that there is no longer 
any need to continue the proceedings 
brought against the persons under in-
vestigation. 

With regard to the substance, the GC 
held that the ECA had wrongly linked 
the request to lift the duty of confiden-
tiality of the 12 officials to the request 
to lift the immunity of the persons 
under investigation. The request con-
cerning the 12 officials related only to 
potential witnesses and had to be as-
sessed independently under Art. 19 of 
the Staff Regulations. The ECA could 
therefore not refuse to release the of-
ficials from their duty of confidentiality 
merely because it had not granted the 
request to lift the immunity of the per-
sons under investigation. 

Second, the ECA had misconstrued 
the concept of the „interests of the 
Union“ in the second sentence of the 
first paragraph of Art. 19 of the Staff 
Regulations. According to settled case 
law, that concept must be interpreted 
restrictively and covers only interests 
of considerable importance that are 
vital to the European Union. 

The General Court found that the 
immunity of the persons under inves-
tigation could not, in itself, be regard-
ed as such a vital Union interest justi-
fying refusal to allow the 12 officials 
to testify. On the contrary, allowing 
the EPPO to gather evidence during 
an investigation, including through 
testimony from EU officials, serves 
the interests of the Union and enables 
the EPPO to exercise the investigative 
powers conferred on it by the EPPO 
Regulation. 

In conclusion, the GC therefore up-
holds the action brought by the EPPO 
and annulled the contested statement 
of position. (CR)	

CJEU Confirms National Courts’ Role 
in Reviewing EPPO Measures 

On 16 April 2026, the Court of Justice 
(ECJ) delivered its appeal judgment 
in Case C-328/24 P, Mincu Pătrașcu 
Brâncuși v EPPO, concerning a chal-
lenge brought by a Romanian national 
against procedural actions taken by 
the European Public Prosecutor‘s Of-
fice (EPPO).

In an investigation opened by the 
EPPO in 2021 against Mincu Pătrașcu 
Brâncuși, the permanent chamber of 
the EPPO ordered that he be brought 
to trial before the competent Romani-
an criminal court in proceedings relat-
ing to alleged participation in a crim-
inal organisation and fraud affecting 
the financial interests of the EU. The 
applicant sought to have this decision 
annulled before the General Court of 
the European Union (GC), arguing that 

2nd Edition of EPPO Commentary Published 

The second edition of the Article-by-Article commentary on the EPPO Reg-
ulation has been published. The commentary was founded and is edited by 
Dr. Hans-Holger Herrnfeld, Prof. Dr. Dominik Brodowski, LL.M. (UPenn), and 
Prof. Dr. Christoph Burchard, LL.M. (NYU). It is published by the renowned 
Nomos Verlag. This commentary has become the leading English-language 
reference work on the legal framework of the European Public Prosecutor’s 
Office (EPPO) 
Since beginning operations in June 2021, the European Public Prosecutor’s 
Office (EPPO) has established itself as the central authority for prosecut-
ing offenses detrimental to the financial interests of the EU. The second 
edition of the commentary reflects all current developments and landmark 
judgments of the Court of Justice of the European Union, including:
	� The EPPO’s Rules of Procedure;
	� Relevant CJEU case law concerning the EPPO, in particular
	y judgment C-281/22 on cross-border investigative measures, and
	y judgment C-292/23 on legal protection against investigative measures;
	� Further decisions of the EPPO College on internal procedural rules and 
guidelines.

The volume also outlines considerations for extending the EPPO’s man-
date and for improving its legal framework in future. The second edition 
features an interesting new addition: practice-oriented country reports on 
the Member States participating in the establishment of the EPPO. These 
contributions provide a thorough and practice-focused analysis of how the 
EPPO is integrated into national criminal justice systems. The commentary 
addresses criminal law practitioners – including prosecutors, law enforce-
ment authorities, courts, and law firms – and also serves as a reliable re-
source for academic research on the EPPO. (TW)

it infringed his fundamental rights and 
should be subject to direct review at 
EU level. However, the GC dismissed 
the action as inadmissible for lack of 
jurisdiction (Case T-385/23). The mat-
ter was subsequently appealed before 
the ECJ.

In its judgment, the ECJ upheld the 
GC’s conclusion and dismissed the 
appeal in its entirety. The Court held 
that, under EU law, jurisdiction to re-
view procedural acts of the EPPO with 
legal effects vis-à-vis third parties lies, 
as a rule, with the national courts rath-
er than the courts of the EU. The ECJ 
emphasised that EPPO investigations 
are closely integrated into national 
criminal proceedings and that the final 
determination of criminal liability rests 
with the competent national courts. 
Accordingly, challenges to EPPO pro-
cedural measures must ordinarily be 

https://infocuria.curia.europa.eu/tabs/tout?lang=EN&sort=SCORE-DESC&affair_a=C%252D328%252F24%2520P
https://nomosverlag.info/eppo-commentary
https://nomosverlag.info/eppo-commentary
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22T-385%2F23%22&publishedId=T-385%2F23
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0328
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sharing. AMLA will also directly su-
pervise 40 of the EU’s most complex 
financial institutions and groups. The 
EBA will continue to address money 
laundering risks through its banking 
oversight, working closely with AMLA 
to maintain a coherent system.

To support ongoing collaboration, 
the two authorities have established a 
formal Memorandum of Understand-
ing in 2025, enabling regular informa-
tion exchange, joint initiatives, and 
consistent engagement with the pri-
vate sector. (CR)

AMLA Publishes First Single 
Programming Document  
for 2026–2028 

On 4 February 2026, the Authority for 
Anti-Money Laundering and Counter-
ing the Financing of Terrorism (AMLA) 
published its first Single Programming 
Document (SPD) for 2026–2028, set-
ting out its work programme and stra-
tegic priorities as it builds towards full 
operational capacity.

The SPD outlines AMLA’s objec-
tives across three core deliverables: 
(1) completion of the Single Rulebook, 
(2) advancement of supervisory con-
vergence, and (3) strengthened coop-
eration among Financial Intelligence 
Units (FIUs).

These are implemented through five 
key workstreams:
	� First, AMLA will focus on delivering 

its regulatory mandates, with 24 of 40 
mandates scheduled for 2026. Cen-
tral to this is the EU AML/CFT Single 
Rulebook, which aims to harmonise 
anti-money laundering rules across 
the EU, close regulatory gaps, and re-
duce fragmentation between Member 
States. AMLA will prioritise mandates 
that are critical for industry and essen-
tial to implementing its supervisory 
functions and supporting FIUs, ensur-
ing that regulatory measures are both 
effective and practical.
	� Second, AMLA will lay the ground-

work for its direct supervision of 
high-impact financial institutions, set 

to begin in 2028. In 2026, the Author-
ity will finalise the risk analysis and 
selection methodology, initiate data 
collection for testing and calibration, 
and define procedures for transferring 
supervisory information from national 
authorities to support the supervisory 
model.
	� Third, AMLA will strengthen cooper-

ation among EU FIUs, focusing on joint 
analyses, harmonised technical stand-
ards, and mediation mechanisms. Ini-
tial peer reviews will begin in 2026, and 
the optimisation of FIU.net will contin-
ue through 2027 to enable secure EU-
wide information exchange.
	� Fourth, to promote supervisory con-

vergence, AMLA will develop common 
frameworks for indirect supervision 
across the financial sector and over-
sight in selected non-financial sectors. 
This includes harmonised supervisory 
models, manuals, and thematic re-
views to guide national authorities and 
ensure consistent application of EU 
instruments.
	� Fifth, AMLA will establish a robust 

risk analysis framework, mapping data 
sources and creating infrastructure to 
collect and analyse information. This 
will support the identification, assess-
ment, and mitigation of money laun-
dering and terrorist financing risks, 
forming the analytical backbone of its 
operations.

In addition to delivering its core 
tasks, AMLA will continue to scale up 
its operational capacity by recruiting 
new staff, investing in IT infrastruc-
ture to establish a secure and agile 
system, and consolidating internal 
governance structures. Over the com-
ing years, the Authority will implement 
key regulatory mandates, develop and 
refine its risk frameworks, and gradu-
ally expand its supervisory and opera-
tional functions across the EU. It will 
also finalise the assessment method-
ology and prepare for the 2027 selec-
tion of entities for direct supervision. 
Throughout this process, AMLA will 
engage closely with national compe-

brought before national courts, which 
retain the ability to refer questions of 
EU law to the Court in Luxembourg 
under the preliminary ruling procedure 
where necessary.

At the same time, the ECJ con-
firmed that the EU legislature was en-
titled to establish such a system of ju-
dicial review in light of the institutional 
design and mandate of the EPPO, and 
that this framework does not infringe 
the right to an effective judicial remedy 
or to a fair trial. (CR)

Anti-Money Laundering Authority 
(AMLA) 

AMLA Takes Over AML/CFT Powers 
from the EBA 

On 31  December 2025, the European 
Banking Authority’s (EBA) anti-money 
laundering and countering the financ-
ing of terrorism (AML/CFT) powers 
in the financial sector were formally 
transferred to the Anti-Money Laun-
dering Authority (AMLA). This marks a 
key milestone in the EU’s fight against 
financial crime. The handover con-
cludes the EBA’s standalone role in 
this area, which began in 2020, and 
places AMLA at the centre of a coor-
dinated EU system for supervising an-
ti-money laundering and counter-ter-
rorist financing.

The two authorities worked together 
closely to ensure a smooth transition. 
Key EBA tools and expertise, includ-
ing databases, supervisory insights, 
and risk assessments, have been 
transferred to AMLA. Existing EBA 
guidelines and standards will remain 
in effect until AMLA issues its own, 
ensuring continuity for both financial 
institutions and national supervisors.

Under the new framework, AMLA 
will complete the EU’s Single Rulebook 
on Anti-Money Laundering, promote 
consistent supervision across Mem-
ber States, and coordinate the work 
of Financial Intelligence Units (FIUs) 
to improve cross-border information 

https://www.eba.europa.eu/publications-and-media/press-releases/esas-sign-memorandum-understanding-amla-effective-cooperation-and-information-exchange
https://www.eba.europa.eu/publications-and-media/press-releases/esas-sign-memorandum-understanding-amla-effective-cooperation-and-information-exchange
https://www.amla.europa.eu/amla-sets-strategic-priorities-2026-28-single-programming-document_en
https://www.amla.europa.eu/document/download/27549516-d110-4e91-b1ed-d3552b8f9661_en?filename=AMLA%20SPD%202026-2028.pdf
https://www.amla.europa.eu/document/download/27549516-d110-4e91-b1ed-d3552b8f9661_en?filename=AMLA%20SPD%202026-2028.pdf
https://www.amla.europa.eu/document/download/5ac4c728-9b4e-4416-b469-030f3fe32ce2_en?filename=Annex%20XI%20to%20AMLA%20SPD%202026-2028.pdf
https://www.amla.europa.eu/document/download/5ac4c728-9b4e-4416-b469-030f3fe32ce2_en?filename=Annex%20XI%20to%20AMLA%20SPD%202026-2028.pdf
https://www.amla.europa.eu/document/download/da3a040a-e696-4600-bbb4-9499aa12bb06_en?filename=EBA-AMLA%20Transition%20Factsheet.pdf
https://www.amla.europa.eu/document/download/da3a040a-e696-4600-bbb4-9499aa12bb06_en?filename=EBA-AMLA%20Transition%20Factsheet.pdf
https://www.amla.europa.eu/document/download/da3a040a-e696-4600-bbb4-9499aa12bb06_en?filename=EBA-AMLA%20Transition%20Factsheet.pdf
https://www.amla.europa.eu/document/download/da3a040a-e696-4600-bbb4-9499aa12bb06_en?filename=EBA-AMLA%20Transition%20Factsheet.pdf
https://www.eba.europa.eu/sites/default/files/2024-06/9dc69374-bd6b-4d2d-8f58-8f36c8e6c6e7/Getting%20ready%20for%20AMLA%20factsheet%20FINAL.pdf
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tent authorities and stakeholders to 
ensure that the new EU AML/CFT 
framework is robust, consistent, and 
fit for purpose. (CR)

AMLA Executive Board Now Fully 
Operational with Fifth Member 
Appointed 

On 23  February 2026, the Coun-
cil of the EU appointed Hennie 
Verbeek-Kusters as the fifth full-time 
member of the Executive Board of 
the Anti-Money Laundering Authority 
(AMLA), completing the governing 
body. The Executive Board is com-
posed of the Chair and five full-time 
members, including the Vice-Chair, 
each appointed for a four-year term 
following a proposal from AMLA’s 
General Board and approval by the 
European Parliament.

The appointment process began 
in January 2025, when the European 
Commission prepared a shortlist of 
candidates for the Executive Board 
and submitted it to the European Par-
liament. In March 2025, AMLA’s Gener-
al Board proposed five members – Si-
monas Krėpšta, Rikke-Louise Petersen, 
Marcus Pleyer, Derville Rowland, and 
Juan Manuel Vega Serrano – which 
the European Parliament approved in 
April 2025. Following the withdrawal 
of Mr Pleyer in May 2025, the Coun-
cil appointed four members. Ms Ver-
beek-Kusters now joins the Board as 
the fifth full-time member.

Ms Verbeek-Kusters brings exten-
sive expertise in financial intelligence 
to the table. She has led the Nether-
lands’ Financial Intelligence Unit since 
2008 and has twice served as Chair of 
the Egmont Group of Financial Intelli-
gence Units, playing a key role in inter-
national cooperation against money 
laundering and terrorist financing.

With her appointment, AMLA’s Ex-
ecutive Board is now fully operational 
and ready to steer the Authority as it 
implements its supervisory, regulatory, 
and operational mandates across the 
EU. (CR)

AMLA Holds First Public Hearing to 
Advance the EU AML Single Rulebook 

On 24  March 2026, the Anti-Money 
Laundering Authority (AMLA) held its 
first public hearing to further develop 
the EU Anti-Money Laundering Single 
Rulebook into a robust, risk-based, and 
practical framework for all entities in 
the EU. The hearing provided stake-
holders with an opportunity to speak 
directly with AMLA staff drawing up 
the draft standards, to ask questions, 
share experiences, and highlight areas 
requiring further clarification.

The first hearing brought togeth-
er over 1,600 stakeholders, including 
obliged entities from the financial and 
non-financial sectors, as well as civ-
il society organisations. The hearing 
was structured around two sessions, 
each dedicated to a draft standard 
that forms a cornerstone of the Single 
Rulebook.

The first session focused on the cri-
teria for identifying business relation-
ships, occasional transactions, and 
linked transactions. It explained how 
these distinctions determine when 
obliged entities must carry out cus-
tomer checks, and how attempts to 
circumvent these checks by splitting 
transactions can be prevented.

The second session addressed 
customer due diligence, outlining the 
information and documentation that 
obliged entities should collect for 
standard, simplified, and enhanced 
due diligence procedures.

The slides on customer due dili-
gence and business relationships pre-
sented during both sessions are avail-
able to download.

The public hearing is part of a wider 
consultation process. Written submis-
sions on both Regulatory Technical 
Standards (RTS) were open until 8 May 
2026. Input received during the public 
hearing will complement the written 
submissions and play a vital role in 
shaping the final standards.

Obligations for private entities to 
prevent the use of the financial sys-

tem from money laundering and ter-
rorist financing are now prescribed in 
the directly applicable Regulation (EU) 
2024/1624, „the AML Single Rulebook“ 
(eucrim 2/2024, 117–118). It replac-
es the system to date that has regu-
lated said obligations in five AML/CFT 
Directives. (CR)

AMLA’s Inaugural Conference: 
EU Pushes for Stronger AML/CFT 
Coordination 

On 9 June 2026, the Authority for An-
ti-Money Laundering and Countering 
the Financing of Terrorism (AMLA) 
held its first public conference, bring-
ing together over 360 participants 
from all 27 EU Member States, with ad-
ditional stakeholders following online 
via livestream. Attendees included rep-
resentatives of EU institutions, nation-
al supervisory and law enforcement 
authorities, financial intelligence units, 
the private financial sector, technology 
firms, academia, and international or-
ganisations, covering the full spectrum 
of Europe’s anti-money laundering eco-
system.

The conference took place to mark 
AMLA’s first public engagement since 
its establishment and to signal its op-
erational launch. According to the au-
thority, the event aimed to assemble 
stakeholders across the EU to discuss 
evolving financial crime risks, foster 
cooperation, and support the imple-
mentation of anti-money laundering 
and counter-terrorist financing (AML/
CFT) rules.

Convening at the Alte Oper in Frank-
furt am Main, discussions centred on 
three main priorities:
	� Improving the effectiveness of fi-

nancial intelligence in detecting and 
investigating illicit activity;
	� Strengthening consistency in super-

vision across EU Member States;
	� Addressing emerging risks linked 

to artificial intelligence, crypto-assets, 
and digital financial services.

In her opening address,  AMLA Chair 
Bruna Szego  underlined that the fight 

https://www.amla.europa.eu/hennie-verbeek-kusters-appointed-amla-executive-board-member_en
https://www.amla.europa.eu/hennie-verbeek-kusters-appointed-amla-executive-board-member_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C_202502998
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C_202502998
https://eur-lex.europa.eu/eli/C/2026/1260/oj/eng/pdf
https://www.amla.europa.eu/amla-concludes-first-public-hearing-draft-regulatory-technical-standards_en
https://www.amla.europa.eu/document/download/b2367b44-9572-4802-a2c9-6d2bdd40eafa_en?filename=AMLA%20Public%20Hearing%20-%20Draft%20RTS%20under%20Article%2028%281%29%20AMLR.pdf
https://www.amla.europa.eu/document/download/b2367b44-9572-4802-a2c9-6d2bdd40eafa_en?filename=AMLA%20Public%20Hearing%20-%20Draft%20RTS%20under%20Article%2028%281%29%20AMLR.pdf
https://www.amla.europa.eu/document/download/66e02b3c-7a33-46dc-9fa2-98e51963be45_en?filename=AMLA%20Public%20Hearing%20-%20Draft%20RTS%20under%20Article%2019%289%29%20AMLR.pdf
https://www.amla.europa.eu/policy/public-consultations_en
https://www.amla.europa.eu/policy/public-consultations_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L_202401624
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L_202401624
https://eucrim.eu/news/the-eu-new-aml-single-rulebook-regulation/
https://www.amla.europa.eu/amla-successfully-concludes-its-first-conference_en
https://www.amla.europa.eu/document/download/bff3c018-1a46-41ec-ab98-e33bc17ad266_en?filename=Welcome%20Address%20-%20Chair%20Bruna%20Szego%20-%20AMLA%20First%20Conference.pdf
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against money laundering is closely 
linked to the integrity of the EU’s econ-
omy and financial system, and to Eu-
rope‘s broader autonomy, resilience 
and competitiveness. (CR)

Europol 

Europol and Interpol Agree  
on Key Joint Operational Priorities 

The cooperation between Europol and 
INTERPOL is based on an existing 
arrangement, signed in 2001, which 
provides the framework for the two 
organisations to agree on joint oper-
ational priorities and strengthen their 
cooperation in areas of common in-
terest. Within this framework, Europol 
and INTERPOL agreed, at the end of 
May 2026, on a new set of Joint Key 
Operational Priorities (JKOP) to guide 
their cooperation against cross-border 
crime over the coming year.

Developed by operational experts 
from both organisations, the priori-
ties aim to enhance coordination and 
support joint efforts when criminal 
networks operate across national bor-
ders. They cover key areas, including 
organised crime, cybercrime, econom-
ic and financial crime, and counter-ter-
rorism, enabling a more coordinated 
and proactive response to evolving 
criminal threats. (CR)

Europol Launches European Centre 
Against Migrant Smuggling 

On 24  March 2026, Europol launched 
the European Centre Against Migrant 
Smuggling (ECAMS) as part of the 
implementation of the new Pact on 
Migration and Asylum. The centre is 
intended to consolidate and strength-
en existing Europol capabilities, lead-
ing to a more integrated, operational-
ly focused structure against migrant 
smuggling. It is designed to reinforce 
Europol’s support to EU Member 
States through four main principles: 
(1) data-driven analysis, (2) close op-
erational proximity to ongoing investi-

gations, (3) strengthened international 
cooperation, and (4) the disruption of 
criminal networks.

ECAMS provides operational, tech-
nical, and forensic support to Member 
States, with a focus on dismantling 
high-risk migrant smuggling networks. 
It offers capabilities in data-driven in-
vestigative support, open-source intel-
ligence (OSINT), operational analysis, 
and strategic coordination, including 
stakeholder management and deploy-
ment capacity. 

The centre is structured into two 
main units: the Migrant Smuggling 
Unit and the Expertise and Stakehold-
er Management Unit. The Migrant 
Smuggling Unit focuses on different 
trafficking routes, including land, sea, 
intra-EU secondary movements, and 
outbound flows. The Expertise and 
Stakeholder Management Unit brings 
together teams responsible for large-
scale data analysis and online moni-
toring, operational deployment sup-
port at EU hotspots, and coordination 
with national and international stake-
holders.

ECAMS builds on Europol’s 
long-standing work in the field of mi-
grant smuggling. Since the creation 
of the European Migrant Smuggling 
Centre (EMSC) in 2016 (eucrim 
1/2016, 7) Europol has gradually ex-
panded its operational and analytical 
capacity, including the establishment 
of specialised teams for maritime 
operations, joint liaison structures, 
and operational task forces targeting 
smuggling and trafficking networks 
across multiple regions. 

ECAMS represents the latest stage 
in this development, consolidating ex-
isting capabilities into a more struc-
tured and operationally integrated 
centre, with strengthened emphasis 
on integrated operational support, dig-
ital investigative capacity, and deploy-
ment-based assistance to Member 
States in combating migrant smug-
gling across physical and digital envi-
ronments. (CR)

Search for New Executive Director  
of Europol

On 17  February 2026, Europol pub-
lished a vacancy notice for the posi-
tion of Executive Director. The current 
Executive Director, Catherine De Bolle 
(eucrim 2/2022, 100), has held the 
office since 1 May 2018, with her man-
date due to end on 1 May 2026.

The Executive Director is responsi-
ble for the day-to-day management of 
the agency, its strategic development, 
and the implementation of its man-
date in accordance with the Europol 
Regulation. The position is subject to 
the supervision of the Management 
Board and requires accountability to 
the Management Board, the European 
Parliament, and the Council.

The recruitment procedure is gov-
erned by the Europol Regulation, the 
Staff Regulations of Officials of the 
European Union, the Conditions of 
Employment of Other Servants of the 
European Union, and the Management 
Board rules.

The Europol Management Board 
will establish a selection committee 
to review applications and conduct 
interviews. Candidates must be na-
tionals of a Member State of the Eu-
ropean Union, hold a university degree, 
and demonstrate at least 20 years of 
postgraduate professional experience, 
including a minimum of five years in 
a senior executive management func-
tion.

The process to appoint a new Ex-
ecutive Director is underway. Applica-
tions closed on 31  March 2026, and 
a selection committee set up by Eu-
ropol‘s Management Board will con-
duct interviews and an assessment 
centre before the Board will submit a 
shortlist of at least three candidates. 
Under the Europol Regulation, the Eu-
ropean Parliament will be consulted, 
while the final appointment decision 
will be made by the Council. The selec-
tion procedure is expected to continue 
for several months, with the appoint-
ment of a new Executive Director an-

https://www.europol.europa.eu/cms/sites/default/files/documents/agreement_between_Interpol_and_Europol.pdf
https://www.europol.europa.eu/media-press/newsroom/news/europol-and-interpol-strengthen-partnership-against-global-criminal-threats
https://www.europol.europa.eu/media-press/newsroom/news/grip-migrant-smuggling-tightens-new-department-europol-to-step-fight
https://www.europol.europa.eu/about-europol/european-centre-against-migrant-smuggling-ecams
https://www.europol.europa.eu/about-europol/european-centre-against-migrant-smuggling-ecams
https://eucrim.eu/media/issue/pdf/eucrim_issue_2016-01.pdf
https://eucrim.eu/media/issue/pdf/eucrim_issue_2016-01.pdf
https://www.europol.europa.eu/media-press/newsroom/news/publication-of-vacancy-notice-for-position-of-europol-executive-director
https://www.europol.europa.eu/media-press/newsroom/news/publication-of-vacancy-notice-for-position-of-europol-executive-director
https://eucrim.eu/news/europols-executive-director-reappointed/
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ticipated by the end of 2026. The suc-
cessful candidate will be appointed for 
a four-year term, renewable once.

On 2  May 2026, Europol entered a 
transition phase following the depar-
ture of Executive Director Catherine 
De Bolle, who stepped down on 1 May 
2026 after eight years in office.

Following a decision of the Europol 
Management Board, Jürgen Ebner has 
assumed the role of Acting Executive 
Director during the transition period. 
Before joining Europol, where he has 
been working since November 2019, 
Jürgen Ebner held a senior position  
at the German Federal Criminal Police 
Office (Bundeskriminalamt). (CR)

Eurojust 

JIT Points to Suspected Russian 
Intelligence Role in Parcel Fires 

A Joint Investigation Team (JIT), set 
up and funded by Eurojust and sup-
ported by Europol, has exposed an op-
eration involving self-igniting parcels. 
The team comprises authorities from 
Germany, Lithuania, Poland, the Neth-
erlands, and the United Kingdom.

The JIT deals with several incidents 
that were recorded along transit routes 
of parcels that were sent from Lithua-
nia to addresses in the UK and Poland 
in 2024. One parcel, which passed 
through a sorting centre in Germany, 
caught fire at Leipzig airport shortly 
before being loaded onto an aircraft. 
Another ignited in a warehouse in the 
United Kingdom, while a third caught 
fire in a truck in Poland.

Authorities were able to intercept 
one parcel before ignition, allowing for 
analysis of the device and its potential 
damage. The investigation also iden-
tified two “test packages” sent to the 
United States and Canada, as well as 
two parcels in Amsterdam intended 
for the same destinations.

Eurojust reported on 6 March 2025 
that, according to investigators, sus-
pected perpetrators were recruited 

and instructed via an online messag-
ing service. Tasks were divided among 
several individuals, and payments 
were often made in cryptocurrencies. 
Investigators suspect the acts were 
carried out on behalf of the military in-
telligence service of the Russian Fed-
eration.

Eurojust continues to identify links 
to other investigations involving sim-
ilar incidents, and to coordinate co-
operation between the countries in-
volved. (CR)

Eurojust and Genocide Prosecution 
Network Commemorate 2026 EU Day 
Against Impunity 

On 23  May 2026, Eurojust marked 
the 11th EU Day Against Impunity for 
genocide, crimes against humanity, 
and war crimes – together with the 
Genocide Prosecution Network. Since 
2016, Eurojust and the Genocide Pros-
ecution Network have jointly highlight-
ed the EU Day Against Impunity to 
raise awareness of core international 
crimes and strengthen cooperation be-
tween national authorities.

The commemoration took place 
against the backdrop of growing 
armed conflicts worldwide and in-
creasing pressure on the international 
criminal justice system. Eurojust and 
its partners reiterated their shared 
commitment to ensuring accountabil-
ity for the most serious international 
crimes and to supporting victims and 
survivors. Attention was drawn to 
the continued efforts of EU Member 
States in exercising extra-territorial 
and universal jurisdiction.

In 2025 alone, over 30 new cases 
were opened across more than 20 
countries, reflecting sustained inves-
tigative and prosecutorial activity in 
relation to crimes committed in more 
than 30 states.

Recent judicial developments were 
also highlighted, including landmark 
convictions in Sweden for genocide 
through the transfer of children; the 
first convictions in the Netherlands 

and France for crimes committed 
against the Ezidi community; and on-
going proceedings in cases involving 
Rwanda and the Democratic Republic 
of the Congo. In Belgium, an indict-
ment was filed in a case involving al-
leged war crimes and crimes against 
humanity committed in Liberia.

Progress in accountability for 
crimes committed in Ukraine was 
also underlined, including the work of 
the JIT on alleged core international 
crimes in Ukraine (eucrim 1/2025, 
8). In this context, a landmark convic-
tion in Finland was highlihted, where a 
Russian national was found guilty on 
the basis of universal jurisdiction for 
war crimes committed in 2014.

Finally, Eurojust also underlined in-
creasing efforts in the area of corpo-
rate accountability (legal responsibility 
of companies for participation in crim-
inal conduct), with ongoing investiga-
tions into alleged corporate involve-
ment in core international crimes. (CR)

Eurojust Vice-President Re-Elected 
On 26 May 2026, Lithuania’s National 
Member at Eurojust, Margarita Šniu-
tytė-Daugėlienė, was re-elected as 
Vice-President of the Agency. She 
will begin her second four-year man-
date on 28  June, continuing to serve 
alongside Eurojust President Michael 
Schmid and Vice-President José de la 
Mata.

Ms Šniutytė-Daugėlienė has served 
as National Member for Lithuania 
since 2019. Before joining Eurojust, 
she worked at the Regional Prosecu-
tor’s Office of Klaipėda, later becom-
ing Chief Public Prosecutor of its 2nd 
Criminal Prosecution Division. She 
was appointed Deputy Prosecutor 
General of Lithuania in 2016, a position 
she held before joining the Agency.

During her first mandate as 
Vice-President, which began in June 
2022, Ms Šniutytė-Daugėlienė played 
a key role in coordinating the Agen-
cy’s support of accountability efforts 
for Russian crimes in Ukraine. As Na-

https://www.europol.europa.eu/media-press/newsroom/news/europol-announces-transition-arrangements-following-departure-of-executive-director-catherine-de-bolle
https://www.eurojust.europa.eu/news/joint-investigation-team-disrupts-group-using-self-igniting-parcels-terrorist-attacks
https://www.eurojust.europa.eu/news/joint-investigation-team-disrupts-group-using-self-igniting-parcels-terrorist-attacks
https://www.eurojust.europa.eu/news/highlighting-important-work-national-authorities-11th-eu-day-against-impunity
https://www.eurojust.europa.eu/news/highlighting-important-work-national-authorities-11th-eu-day-against-impunity
https://eucrim.eu/news/eurojust-takes-stock-of-jit-investigating-war-crimes-in-ukraine/
https://eucrim.eu/news/eurojust-takes-stock-of-jit-investigating-war-crimes-in-ukraine/
https://www.eurojust.europa.eu/news/margarita-sniutyte-daugeliene-re-elected-vice-president-eurojust
https://www.eurojust.europa.eu/news/margarita-sniutyte-daugeliene-re-elected-vice-president-eurojust
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Commission on the revision of the Eu-
ropean Border and Coast Guard Regu-
lation. Further contributions concern 
advice on Frontex VEGA operations 
(activities focused on the identification 
of vulnerable persons) and revisions 
of relevant handbooks, fundamental 
rights advice from the Fundamental 
Rights Guidance Board (FRGB) of the 
European Travel Information and Au-
thorisation System (ETIAS), and ad-
vice on fundamental rights training.

2025 saw the following develop-
ments:
	� No activities were suspended or 

launched under Art. 46 of the Frontex 
Regulation (the Executive Director can 
take such measures in cases of seri-
ous or persistent fundamental rights 
violations);
	� Despite general references to fun-

damental rights protection in opera-
tional plans, some plans still do not 
include operation-specific safeguards 
recommended by the Fundamental 
Rights Officer;
	� Serious incident reports and report-

ing by international and civil society 
organisations continue to point to al-
leged serious fundamental rights vio-
lations, particularly in Greece, Bulgaria, 
and Serbia;
	� The Forum expresses concern over 

the Management Board’s refusal to 
reform the Frontex complaints mecha-
nism, based on a proposal by the Fun-
damental Rights Officer to allow the 
direct referral of complaints involving 
Member State authorities to nation-
al complaints bodies, a proposal that 
remains pending following objections 
from some Member State representa-
tives;
	� The Forum reports limited progress 

in the handling of Frontex debriefing 
activities. While intended to gather 
intelligence, these activities continue 
to pose fundamental rights risks and 
require clearer safeguards and guid-
ance.

In 2026, the Forum aims to assess 
the extent to which the Executive Di-

rector follows the advice of the Funda-
mental Rights Officer and introduces 
specific safeguards and thresholds, 
including conditioning Agency support 
on Member States’ agreement to im-
plement mitigating measures in oper-
ational plans. (CR)

Frontex and Armenia Initial New 
Cooperation Arrangement 

During the EU–Armenia summit held 
on 4/5  May 2026, Frontex and Arme-
nia formally initialled a new Working 
Arrangement on border and migration 
management.

The proposed arrangement pro-
vides for cooperation in areas includ-
ing training, exchange of expertise, 
and risk analysis. Initialling confirms 
agreement on the text by both sides 
but does not yet create legal obliga-
tions, and the arrangement has not en-
tered into force.

Before it can be signed, the text 
must still complete several approval 
procedures, including review by the 
European Commission, the European 
Data Protection Supervisor, and Fron-
tex’s Fundamental Rights Officer and 
Management Board.

The new arrangement will follow up 
a working arrangement concluded be-
tween Frontex and Armenia in 2012. (CR)

Frontex and EUAA Sign New Working 
Arrangement 

On 22  January 2026, Frontex and the 
European Union Agency for Asylum 
(EUAA) signed a new Working Arrange-
ment to support Member States by pro-
viding technical and operational assis-
tance in the areas of migration, return, 
asylum, and reception. This enhanced 
cooperation also aims to support the 
implementation of European Integrat-
ed Border Management (EIBM) and 
the Common European Asylum System 
(CEAS), while improving coordination 
and information exchange.

This updated cooperation frame-
work replaces the one established in 
2012 between Frontex and the Europe-

tional Member for Lithuania, she sup-
ported the establishment of the Joint 
Investigation Team (JIT) on alleged 
core international crimes (CICs) in 
Ukraine and contributed to the crea-
tion of the International Centre for the 
Prosecution of the Crime of Aggres-
sion against Ukraine (ICPA) (eucrim 
1/2025). (CR)

New Romanian National Member  
at Eurojust 

In May 2026, the new National Mem-
ber for Romania at Eurojust, Prose-
cutor Emilia Ioana Lionte, took up her 
duties.

Before joining Eurojust, Ms Lionte 
served within Romania’s National An-
ticorruption Directorate and gained 
extensive experience in international 
judicial cooperation, working as a na-
tional expert at the European Court 
of Human Rights (EtCHR) and, most 
recently, as a trial lawyer in the Office 
of the Prosecutor of the International 
Criminal Court (ICC).

Ms Lionte succeeds Daniela Burui-
ană as Romania’s National Member at 
Eurojust. (CR)

Frontex 

Annual Report 2025:  
Frontex Consultative Forum  
on Fundamental Rights 

On 2  June 2026, the Frontex Consul-
tative Forum on Fundamental Rights 
published its thirteenth Annual Report. 
The report outlines the main observa-
tions and recommendations shared by 
the Consultative Forum with Frontex 
and its Management Board through-
out 2025.

The recommendations are aimed at 
strengthening the protection of funda-
mental rights in the Agency‘s activities, 
including a seminar on fundamental 
rights compliance under the EU Migra-
tion and Asylum Pact, guidance on the 
Frontex screening toolbox, and a posi-
tion paper submitted to the European 

https://www.frontex.europa.eu/media-centre/news/news-release/frontex-and-armenia-agree-new-cooperation-deal-at-first-eu-armenia-summit-DoOwKi
https://www.frontex.europa.eu/media-centre/news/news-release/frontex-and-eu-agency-for-asylum-strengthen-cooperation-on-migration-and-asylum-8yoR3k
https://prd.frontex.europa.eu/document/working-arrangement-between-the-european-border-and-coast-guard-agency-frontex-and-the-european-union-agency-for-asylum-euaa/
https://prd.frontex.europa.eu/document/working-arrangement-between-the-european-border-and-coast-guard-agency-frontex-and-the-european-union-agency-for-asylum-euaa/
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https://www.eurojust.europa.eu/news/new-national-member-romania-ms-emilia-ioana-lionte
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https://www.frontex.europa.eu/media-centre/news/news-release/frontex-consultative-forum-publishes-its-13th-annual-report-jAIPdb
https://www.frontex.europa.eu/assets/26.0078_Frontex_Consultative_Forum_on_Fundamental_Rights_Thirteenth_Annual_Report_2025.pdf


eucrim   2026, Vol. 21(1)  | 29

INSTITUTIONS / AREAS OF CRIME

an Asylum Support Office (EASO), re-
flecting the EASO‘s replacement by the 
EUAA and the evolution of both agen-
cies‘ mandates and activities. This 
agreement comes ahead of the appli-
cation of the EU Pact on Migration and 
Asylum on 12 June 2026.

Under the new Working Arrange-
ment, cooperation between the two 
agencies will be strengthened in the 
following ways: 
	� Provision of more coordinated op-

erational support on the ground, and 
alignment of activities such as screen-
ing and registration, asylum proce-
dures, reception and return; 
	� Enhancement of systematic infor-

mation sharing, including through EU-
ROSUR, to support a common situa-
tional picture at the external borders; 
	� Development and use of shared an-

alytical tools and operational products 
to promote consistent approaches 
across Member States; 
	� Reinforcement of preparedness by 

exchanging assessments, strength-
ening training and staff cooperation, 
and supporting the use of EU systems 
such as Eurodac.

Through closer planning and re-
inforced contingency measures, the 
agencies aim to provide more coherent 
EU support, avoid duplication, and op-
timise the use of resources. They will 
also collaborate closely with national 
authorities to implement measures re-
lated to the EU Pact on Migration and 
Asylum, e.g., to support the consistent 
rollout of new screening rules at the 
external borders. (CR)

Areas of Crime 

Protection of Financial Interests 

Deliberations on the New EU Long-
Term Budget – State of Play 

After negotiations on the EU’s next 
long-term budget, the multiannual fi-
nancial framework for the years 2028–
2034 (MFF 2028–2034), had stalled 

for a time, they picked up momentum 
again in the spring of 2026. Whilst the 
European Commission has proposed a 
fundamental reform of the EU budget 
– under which, for example, fewer 
funds would be channelled directly 
to Member States for agriculture and 
cohesion, with more money instead 
being allocated to promoting the EU’s 
competitiveness – the European Par-
liament (EP) and those Member States 
that benefit from cohesion policy and 
the CAP, have defended their budgets. 
By contrast, Member States consid-
ered „frugal“, such as Germany, have 
been putting the brakes on increased 
spending. For the developments on 
the new MFF eucrim 3/2025, 302–
303. For the Commission‘s proposal 
eucrim 2/2025, 136–137. The key 
developments in the negotiations dur-
ing the last months are briefly summa-
rised chronologically in the following:
	� 17 March 2026: At the General Af-

fairs Council, ministers from the EU 
Member States hold a policy debate 
on the governance aspects of the MFF 
2028–2034. Many Member States call 
for the Council to play a greater role in 
relation to the Commission’s propos-
als, particularly regarding the design 
of programmes and strategic steering. 
Part of the debate are the three main 
funds under the next MFF, i.e., the Na-
tional and Regional Partnership Plans 
(NRPPs), the European competitive-
ness fund, and the Global Europe in-
strument.
	� 14  April 2026: Ahead of the infor-

mal meeting of the Heads of State or 
Government on 23–24 April 2026, the 
President of the European Council, 
António Costa, sends a letter in which 
he called for an agreement (= general 
approach of the Council) on the next 
MFF to be reached by the end of the 
year. According to Costa, the discus-
sion on this matter has “become more 
urgent” following the postponement of 
discussions in March. EU leaders need 
to discuss the appropriate level of fi-
nancing to achieve the EU‘s ambitions 

(including the importance of New Own 
Resources) as well as the contribution 
of the new EU long-term budget to the 
EU‘s competitiveness agenda. The 
Council plans to conclude the negoti-
ations on the MFF by the time of the 
presidential elections in France in April 
2027.
	� 28  April 2026: The EP sets out its 

position for negotiations with the 
EU Member States on the long-term 
budget. MEPs propose setting the 
post-27 budget to 1.27 % of the EU’s 
gross national income (excluding debt 
repayment costs). This would be an in-
crease of 10% compared to the Com-
mission‘s proposal of July 2025. This 
increase would be distributed evenly 
across the three budget headings sup-
porting EU priorities (excluding admin-
istration and agencies). Overall, the EP 
proposes a seven-year budget of €1.78 
trillion (2025 constant prices), or €2.01 
trillion (current prices). MEPs plead for 
distinct allocations for policies under 
the national and regional partnership 
plans, including the common agricul-
tural policy and fisheries policy, cohe-
sion policy, the European Social Fund 
and home affairs. They also stress that 
regional and local authorities should 
be fully involved in planning and imple-
menting the programmes. As detailed 
in another resolution (separate news 
item), MEPs reiterate that simplifica-
tion must not undermine transparen-
cy, accountability or democratic over-
sight. Lastly, the EP is calling for the 
introduction of new own resources, in-
cluding a levy on digital services, a levy 
on online gambling, the extension of 
the Carbon Border Adjustment Mech-
anism (CBAM), and a levy on capital 
gains from cryptocurrencies.
	� 6 May 2026: The European Commit-

tee of the Regions(CoR) presents its 
key demands for the future MFF. Re-
gions and cities are calling, amongst 
other things, for a strong and inde-
pendent cohesion policy as a key in-
strument for promoting economic, 
social and territorial cohesion in the 
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EU. Cohesion funding should remain 
open to all regions and not, as pro-
posed by the Commission, be reserved 
exclusively for the less developed re-
gions. Furthermore, the CoR requests 
that national investment plans must 
be prepared in consultation with local 
and regional authorities. If this is not 
the case, regions and cities should 
have the right to activate a „subsidi-
arity clause“ and notify the European 
Commission so that it can reject overly 
centralised NRPPs.
	� 14  May 2026: On the occasion of 

the awarding of the Charlemagne Prize 
to Mario Draghi, German Chancellor 
Friedrich Merz calls for a “fundamental 
modernisation” and a “radically stream-
lined structure” for the next MFF. Merz 
criticises the current EU budget as 
outdated and too heavily focused on 
redistribution. In order to meet today’s 
challenges, a modern, investment-ori-
ented — a “Draghi-proofed” — budget 
is required. The chancellor makes it 
clear that he rejects the idea of new 
European debt: “Germany cannot go 
down this path, if only for constitution-
al reasons,” Merz said.
	� 20  May 2026: In a Parliament de-

bate together with the Commission, 
the majority of MEPs comes out in 
favour of an EU-wide levy on online 
gambling. This is intended to serve 
as a new source of own resources 
to finance the MFF (see above). Piotr 
Sarafin, the Commissioner responsible 
for the EU budget, does not comment 
on the substance of the matter, given 
that the Commission is currently re-
viewing the proposal. However, MEPs 
also raised critical legal and political 
questions, particularly regarding the 
relationship with existing national tax-
es and the preservation of Member 
States’ tax sovereignty.
	� 26  May 2026: A policy debate on 

the next MFF 2028–2034 in the Gen-
eral Affairs Council focuses on the 
MFF‘s contribution to the integration 
of the EU’s single market. Disagree-
ments over the budget size and fund-

ing come to light. Germany continues 
to oppose the significant increase in 
the MFF proposed by the Commission, 
arguing that it was not financially via-
ble. No agreement can be reached on 
the repayment of NextGenerationEU 
debt either.
	� 11 June 2026: The Cyprus Council 

Presidency presents a new „negotiat-
ing box“ for the MFF 2028–2034. For 
the first time, the Council puts forward 
specific figures. The Presidency pro-
poses a ceiling for commitments of 
€1,730.2 billion (at 2025 prices) and a 
ceiling for payments of €1,733.5 billion 
(also at 2025 prices). This represents 
a moderate reduction of approximate-
ly 2% on the Commission’s original 
proposal. The three new sources of EU 
own resources recently proposed by 
the EP (on crypto-assets, online gam-
bling and large digital companies) are 
not mentioned. The future of the con-
tribution rebates, from which Germany, 
amongst others, would benefit, is also 
left open.
	� 16 June 2026: The two EP rappor-

teurs respond to the negotiating box 
put forward by the Cyprus Council 
Presidency. They reject the Council’s 
proposal to cut the budget by 2%. 
Among other things, they pointed out 
that the appropriations for agriculture 
and cohesion were already at a very 
low level and that further cuts would 
further weaken the EU’s ability to act.
	� 16 June 2026: The General Affairs 

Council agrees on a partial general 
approach to the Regulation on Na-
tional and Regional Partnership Plans 
(NRPP) as a key instrument of the EU 
budget for 2028–2034 (NRPP Regu-
lation). Under the future NRPP Fund, 
each Member State would draw up a 
single comprehensive plan to replace 
the current separate programmes for 
cohesion, agriculture, fisheries, migra-
tion and security, as well as the Climate 
and Social Fund. The Council stresses 
that its approach intends to ensure ap-
propriate flexibility for Member States 
when preparing and implementing 

their investment plans. The Council 
also adopts its partial negotiating po-
sition on the regulation establishing 
the new European Competitiveness 
Fund (ECF) – another central pillar 
of the next EU multi-annual budget – 
as well as on Global Europe, the EU’s 
main financing instrument for external 
action for the period 2028 to 2034.
	� 19 June 2026: The Heads of State 

or Government adopt conclusions on 
the next multiannual financial frame-
work at the European Council. The 
debate brings to light the structural 
conflicts between the „modernisers“ 
(Germany, Austria and the Nether-
lands) and the „friends of cohesion“ 
(primarily southern and eastern Euro-
pean Member States). The Irish Coun-
cil Presidency is called on to take the 
work forward on the „Negotiating Box“ 
by the October European Council. An 
agreement should be reached by the 
end of 2026. (TW)

EP: Performance-Based Funding 
Should Not Be the Model for Next 
MFF 

 On 28 April 2026, the European 
Parliament (EP) adopted a  
resolution on control, transpar-

ency and traceability of perfor-
mance-based instruments. It was based 
on an own-initiative report by MEP Mon-
ika Hohlmeier (EPP, DE), Vice-Chair of 
the Committee on Budgets.

In light of experiences gained from 
the Recovery and Resilience Facility 
(RRF) – the first performance-based 
instrument at the EU level where pay-
ments are linked to the achievement 
of milestones and targets rather than 
the reimbursement of eligible costs – 
the resolution raises concerns about 
the use of a similar model in the 
next multiannual financial framework 
(MFF) for the majority of EU financing 
programmes, as proposed by the Euro-
pean Commission (eucrim 2/2025, 
136–137).

While the resolution acknowledges 
that the generalised use of financing 
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not linked to costs may reduce the ad-
ministrative burden,  it also highlights 
that this approach increases the risk 
of irregularities, double funding, and 
fraud. Consequently, it reduces the 
transparency and traceability of Union 
funds. MEPs advocate that financing 
not linked to costs should only be used 
for smaller beneficiaries implementing 
projects below defined financial thresh-
olds, while large-scale and complex 
projects should remain cost-based. 
They also insist that it should be the 
Commission that assesses whether 
milestones and targets triggering EU 
payments have been fulfilled.

According to the resolution, any fu-
ture performance-based instrument 
must be accompanied by more specif-
ic key performance indicators and be 
harmonised  from one Member State 
to another. Furthermore, corrective 
measures must be taken to strength-
en audit and accreditation procedures. 
MEPs also make several specific rec-
ommendations for strengthening the 
control, transparency and accountabil-
ity of performance-based instruments, 
such as:
	� Establishing a unified accountabili-

ty system that enables the traceability 
of EU budget contributions to specific 
projects and their real final beneficiar-
ies, including contractors and sub-con-
tractors;
	� Granting financing only for meas-

ures directly linked to concrete, verifia-
ble projects that demonstrate tangible 
progress and measurable results, con-
tribute to Union policy objectives, and 
can be subject to effective monitoring 
and controls;
	� Establishing a single, integrated and 

interoperable information and moni-
toring system as a precondition for ac-
cessing Union funding in the next MFF.

Ultimately, MEPs urged the Com-
mission to implement robust safe-
guards to ensure the consistency, inde-
pendence, and quality of audit work in 
all Member States. This should include 
the introduction of AI-powered predic-

tive analytics tools to enable auditors 
to assess risks in real time and detect 
anomalies more effectively. (TW)	

ECA Opinions on Next MFF:  
“Many Changes May Not Make  
the Budget Better” 

In the first quarter of 2026, the Europe-
an Court of Auditors (ECA) published a 
dozen opinions on the various EU pro-
grammes for the next Multiannual Fi-
nancial Framework (MFF 2028–2034), 
as proposed by the European Com-
mission in July and September 2025 
(eucrim 2/2025, 136–137). These 
opinions are available in all 24 EU lan-
guages on a dedicated ECA website.

On 28 April 2026, the ECA published 
an overview document summarising 
common features and lines of argu-
ment included in the different opin-
ions. While the ECA stresses that each 
opinion must be read independently, 
overall it concludes that „many chang-
es to the EU’s long-term budget may 
not actually make it better“.

The overview document outlines the 
timeline and context of the next MFF 
and summarises the major changes 
compared to the current MFF. It also 
outlines the key risks and challenges 
identified, which are grouped under 
eight thematic areas:
	� Financing the EU budget: There will 

be a significant budget shortfall if the 
proposed revenue streams are not ap-
proved. Furthermore, the large amount 
of planned new borrowing could re-
quire Member States to make addi-
tional national contributions to service 
the debt, even in a strained budgetary 
situation;
	� EU added value: The Commission 

has missed the opportunity to define 
how EU spending adds value beyond 
national spending alone;
	� Aligning spending objectives with 

EU priorities: Leaving spending prior-
ities largely in the hands of Member 
States with diverging interests will 
make it difficult to address EU-level 
objectives;

	� Simplification: The plan to reform 
shared management would shift ad-
ministrative burdens from the Com-
mission to Member States and bene-
ficiaries;
	� Budget flexibility: Flexibility may re-

duce budget predictability, which is a 
concern for long-term investments;
	� Compliance, transparency, ac-

countability, and traceability of 
spending: The proposed assurances 
and accountability arrangements are 
too reliant on Member States, whose 
national control systems have often 
proved weak;
	� Performance work: The proposed 

framework has a weak design; it will 
be difficult to measure the results of 
EU spending and what EU citizens ulti-
mately get for their money. In addition, 
it is not ensured that Member States 
adequately report performance infor-
mation to the Commission;
	� ECA mandate: The proposals are 

not sufficiently clear in giving the ECA 
unrestricted rights to access informa-
tion and information systems.

The ECA also stressed that large 
parts of the Commission proposal are 
inspired by the outgoing Recovery and 
Resilience Facility model, for which the 
ECA identified several shortcomings in 
relation to accountability and control. 
Even though some of the ECA‘s issues 
have been addressed, others remain 
unresolved, particularly the need to fo-
cus on results rather than outputs and 
to establish a clear link between fund-
ing and results. ECA‘s opinions will 
feed into the negotiations among the 
policy-makers (European Parliament 
and Council) who will decide on the 
next seven-year MFF. (TW)

AG: Associations Can Bring 
Annulment Actions against RRF 
Approval 

 In her Opinion of 16 April 2026 
in Case C-555/24 P (Medel and 
Others v Council), Advocate 

General (AG) Tamara Ćapeta proposed 
that associations representing judges 

https://eucrim.eu/news/commission-proposal-on-multiannual-financial-framework-2028-2034/
https://www.eca.europa.eu/en/eu-budget-2028-2034
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have standing to bring actions for an-
nulment against the Council’s decision 
approving justice system milestones 
concerning Poland under the EU Re-
covery and Resilience Facility (RRF).
	h Background of the case
The General Court (GC) dismissed 

actions brought by four associations 
active in defending judicial independ-
ence, which sought annulment of the 
Council implementing decision ap-
proving Poland‘s recovery and resil-
ience plan (Joined Cases T-530/22 to 
T-533/22). They argued that the con-
ditions for the disbursement of funds 
did not comply with EU law, whereby 
three milestones concerned the Polish 
justice system. The GC found that the 
applicant organisations are not enti-
tled to bring proceedings either in their 
own name or on behalf of the judges 
whose interests they defend. Neither 
did the RRF Regulation grant that pro-
cedural right nor are the judges/as-
sociations directly concerned by the 
Council decision.
	h The Advocate General’s Opinion
AG Ćapeta believes that the GC 

erred in law with regard to two aspects:
	� Milestones F2G and F3G, which 

specifically obliged Poland to intro-
duce review proceedings for discipli-
nary sanctions imposed on judges by 
the Disciplinary Chamber of the Polish 
Supreme Court, directly concern at 
least those judges who were affected 
by the disciplinary decisions;
	� In the light of the principle of effec-

tive judicial protection, associations 
may challenge EU acts affecting their 
own interests.

With regard to the latter context, AG 
Ćapeta discusses the broader issue of 
when associations acting in their own 
name may be directly and individual-
ly concerned within the meaning of 
Art. 263(4) TFEU. In the case of an as-
sociation acting in its own interest, she 
suggests that „direct concern“ should 
be understood as requiring that „the 
challenged act is a direct source of the 
effects on the collective interests that 

the association defends.“ The condi-
tion of „individual concern“ should re-
late to whether the association‘s „core 
interests and activities differentiate it 
from other associations and from its 
members in relation to the challenged 
measure“. The AG clarifies that, „in 
that respect, it does not matter that 
the association at issue is not the only 
one protecting the collective interests; 
it only needs to be identifiable through 
the collective interests that are in-
volved in a case.“

Applying these definitions, the AG 
considers that the applicant organisa-
tions whose purpose is to safeguard 
the independence of the judiciary in 
Poland, have standing in their own 
name for the purposes of bringing ac-
tions for annulment to challenge mile-
stone F1G. This milestone requires 
measures to strengthen the independ-
ence of the Polish judiciary.

In conclusion, AG Ćapeta considers 
that a part of the grounds of appeal are 
well-founded, and thus the actions for 
annulment in the present case are ad-
missible. She proposes that the case 
be referred back to the GC for a deci-
sion on the merits. (TW)	

AG: The Commission Was Not 
Allowed to Release Funds for 
Hungary 

 In her Opinion, published on 
12  February 2026 in Case 
C-225/24 (Parliament v Com-

mission), Advocate General (AG) Ta-
mara Ćapeta proposes that the Com-
mission’s decision to release EU funds 
withheld from Hungary be annulled.
	h Background of the case
On 13 December 2023, the European 

Commission took a decision (which re-
mained unpublished) to authorise the 
disbursement of approximately €10.2 
billion to Hungary, after these funds 
had been withheld due to infringe-
ments of EU law under the Common 
Provisions Regulation (Regulation (EU) 
2021/1060). This Regulation sets out 
the common financial rules that apply 

to a number of sources of EU funding 
for the period 2021–2027. Pursuant to 
the so-called enabling conditions, EU 
Member States must, inter alia, ensure 
fundamental rights are respected and 
the Charter of Fundamental rights of 
the European Union (CFR) is complied 
with (Jaskolska, eucrim 4/2023, 
337–339). In 2022, the Commission 
suspended the disbursement and re-
quired Hungary to fulfill several condi-
tions to comply with the CFR, includ-
ing the independence of the judiciary. 
In its 2023 decision, the Commission 
concluded that Hungary had satisfied 
the requirements of the CFR in relation 
to judicial independence and lifted the 
suspension (eucrim 4/2023, 311 and 
Kuhl, eucrim 4/2023, 339–345).

The European Parliament brought 
an action against this decision in 
March 2024 (eucrim 1/2024, 6). It 
argued that the Commission infringed 
the applicable law and committed 
manifest errors of assessment, in-
fringed its duty to state reasons and 
misused its powers.
	h The AG’s Opinion
According to AG Ćapeta, the Euro-

pean Commission did not sufficiently 
verify that Hungary had met the re-
quirements it had set for the release 
of funds. Disbursement of EU funds 
can only take place if the required leg-
islative reforms are in force and are 
effectively being applied in the Mem-
ber State concerned. The Commission 
must carry out a proper assessment of 
the reforms. In the case at issue, the 
Commission has not been sufficiently 
demonstrated that the reforms would 
safeguard the independence of the 
judiciary (in particular the Hungarian 
Supreme Court, the Kúria), ensure the 
proper appointment of judges, and 
remove the obstacles to requests for 
preliminary rulings to the Court of 
Justice of the EU. The Commission 
did also not adequately address the 
legislative developments that could 
undermine or offset the objectives of 
the reforms Hungary had undertaken. 
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Furthermore, the Commission had 
failed to provide sufficient grounds for 
its decision, contrary to Art. 296 TFEU.

Finally, the AG considered that there 
was insufficient evidence to support 
Parliament’s allegation that the Com-
mission had misused its discretion by 
releasing EU funds in exchange for the 
government under Viktor Orbán lifting 
its veto on important and urgent deci-
sions in the Council of the European 
Union.  (TW)	

ECA Unsatisfied with Transparency 
and Traceability in RRF 

The European Court of Auditors (ECA) 
has published several critical opin-
ions and reports on the design, con-
trol framework, and implementation 
of the EU‘s Recovery and Resilience 
Facility (RRF) – the EU‘s flagship fund 
designed to contribute to the EU’s eco-
nomic recovery from the corona pan-
demic and to stimulate investment 
and reform. Under the RRF, EU Mem-
ber States receive funding upon the 
successful completion of pre-agreed 
milestones and targets, which corre-
spond to different stages in the roll-out 
of reforms and investments. The ECA‘s 
statements on the RRF are compiled 
under a dedicated website. For the re-
cent report on the RRF scheme to tack-
le fraud related link.

In its Special Report 14/2026, pub-
lished on 6 May 2026, the ECA is now 
taking a closer look on whether the 
traceability of RRF funding and the 
transparency in the use of funding 
have sufficiently been ensured by the 
Commission and the Member States. 
ECA‘s audit findings are based on in-
terviews with the Commission, audit 
visits to ten Member States (Austria, 
Bulgaria, Estonia, France, Germany, 
Latvia, Malta, the Netherlands, Roma-
nia, and Spain), a survey of all Member 
States, and desk research. The ECA‘s 
main findings are:
	� The regulatory framework includes 

specific requirements for the tracea-
bility of funds and the Member States 

generally comply with these. However, 
not all countries systematically col-
lect the required data; in some cases, 
countries only collect the data upon re-
quest. This results in delays and jeop-
ardises accountability and analysis.
	� A major concern is that the Com-

mission does not collect data on ac-
tual amounts paid for individual RRF 
measures, even when Member States 
possess such data. This lack of infor-
mation undermines the Commission’s 
ability to assess the efficiency with 
which Member States have used the 
RRF funds. Moreover, Member States 
do not systematically use actual costs 
to update estimates, which leads to 
flaws in the reallocation of savings 
and in assessing whether EU funding 
is reasonably close to actual costs.
	� Regarding transparency, the ECA 

acknowledges that the Commission 
and the Member States publish infor-
mation in line with RRF rules, and pro-
vide adequate transparency regarding 
the achievement of milestones and 
targets. However, the ECA identifies 
shortcomings in that this information 
is insufficient in respect of final recipi-
ents, actual costs and results. Further-
more, the list of the 100 largest final 
recipients fails to properly capture the 
overall use of the money. 

The ECA calls on the negotiators of 
the next multiannual financial frame-
work, which is inspired by the RRF 
spending model of „financing not 
linked to costs“, to take the findings on 
traceability and transparency into ac-
count. It recommends that the future 
framework includes provisions to en-
sure the comprehensive, systematic, 
and timely collection and publication 
of information on the use of EU funds. 
In addition, Member States should be 
required to systematically collect and 
report to the Commission actual cost 
data for the purposes of managing the 
funds, ensuring the efficient distribu-
tion of resources during implementa-
tion, and ex post assessment of effi-
ciency. (TW)

ECA: EU’s COVID-19 Recovery Fund 
Remains Vulnerable to Fraud 

 The Special Report 06/2026  
by the European Court of  
Auditors (ECA), published on 

11  February 2026, indicates that the 
Recovery and Resilience Facility (RRF) 
continues to suffer from weaknesses 
in the detection, reporting and correc-
tion of fraud cases.

The ECA‘s audit assessed the ef-
fectiveness of systems established by 
the Commission and in four EU Mem-
ber States (Denmark, Spain, Italy and 
Romania) for the RRF to safeguard the 
EU’s financial interests from fraud. The 
ECA‘s criticism focuses on three main 
issues:
	� The Commission‘s limited verifica-

tion work;
	� Remaining weaknesses in Member 

States regarding fraud detection;
	� Undermined protection of the EU‘s 

financial interests due to incomplete 
RRF fraud data and gaps in recovery 
rules.

In detail, the ECA found, for in-
stance, that Regulation (EU) 2021/241 
establishing the RRF set high-level re-
quirements for the Member States‘ an-
ti-fraud systems, but did not sufficiently 
detail them. Although the Commission 
attempted to rectify the situation by 
introducing stricter requirements in 
the financing agreements, the require-
ments for national controls remained 
unclear. 

The ECA acknowledged that the 
Commission‘s audits contributed to 
improved anti-fraud systems of the 
assessed Member States. However, 
these audits have still weaknesses, 
such as insufficient coverage of the 
audit body and the anti-fraud respon-
sibilities of the coordinating body. 
Another shortcoming is that, in some 
Member States, the Commission’s au-
dits were only concluded after the first 
payment request, leading to payments 
without sufficient evidence about the 
effectiveness of the Member State an-
ti-fraud control system.
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https://www.eca.europa.eu/ECAPublications/SR-2026-14/SR-2026-14_EN.pdf
https://www.eca.europa.eu/en/news/NEWS-SR-2026-14
https://www.eca.europa.eu/ECAPublications/SR-2026-06/SR-2026-06_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02021R0241-20240301
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Looking at anti-fraud prevention 
measures in the Member States, the 
ECA found that all selected states had 
established anti-fraud policies, but 
these were often delayed. In addition, 
key fraud detection measures, such 
as desk and on-the-spot checks, and 
whistleblowing channels, have short-
comings. In particular, many countries 
underused the potential of data mining 
and analytics.

With regard to procedures, the ECA 
found that there is no standard to re-
port fraud cases to the Commission 
and Member States apply different 
criteria on what constitutes RRF fraud. 
As a consequence, it is difficult for the 
Commission to properly target its own 
anti-fraud action and to accurately es-
timate the extent of RRF fraud.

Ultimately, the ECA points out that 
Member States are only required to 
take legal action to recover funds 
while other EU funds use a wider range 
of corrective actions, such as the with-
drawal of projects or the suspension 
of payments. Contrary to other EU 
funds, Member States are, in principle, 
also not required to return recovered 
funds to the EU budget. As many fraud 
cases may emerge after the end of the 
RRF, the appropriate recovery remains 
uncertain as reporting and anti-fraud 
mechanisms come to an end as well.

The ECA makes several recommen-
dations to the Commission and the 
Member States, including:
	� Further strengthening of Commis-

sion checks of national RRF anti-fraud 
systems;
	� Improving Member State reporting 

of suspected fraud in the RRF, which 
should include respective guidance by 
the Commission;
	� Increasing the impact of corrective 

measures;
	� Defining minimum anti-fraud re-

quirements for EU countries.
These recommendations are de-

signed to be adopted in future RRF-
type programmes, in which payments 
are not linked to actual costs. (TW)	

Governance and Innovation for Fraud Prevention  
in EU Agricultural Funds – The GINGER Project 

GINGER – Governance and INnovation for Generating Education and Reg-
ularity in EU agricultural funds – is a 24-month project co-funded by the 
European Union under the Union Anti-Fraud Programme (EUAF-2025-
TRAI-02) and coordinated by UnitelmaSapienza University of Rome. The 
project is also developed in institutional collaboration with the Guardia di 
Finanza – Unit for the Repression of Fraud against the European Union, 
operating within the Department for European Affairs of the Presidency of 
the Council of Ministers and serving as the Technical Secretariat of the Ital-
ian AFCOS. Running from March 2026 to February 2028, GINGER aims to 
strengthen fraud prevention and governance in the management of Com-
mon Agricultural Policy (CAP) funds through capacity building, innovation 
and transnational cooperation.
The project addresses persistent challenges in CAP fraud prevention, in-
cluding uneven detection capacities, fragmented information exchange 
and different levels of digital readiness across Member States. Particular 
attention is given to fraud risk analysis and the application of AI, machine 
learning and big data analytics to CAP fund management and control. More 
information is available at the project website.
GINGER is structured around 10 international events bringing together pub-
lic authorities, Anti-Fraud Coordination Services (AFCOS), paying agencies, 
EU institutions, academia and private-sector stakeholders to exchange 
practices and develop data-driven approaches to fraud prevention. Partic-
ipation is open to all interested participants, and all events are accessible 
online, including those hosted in person. A certificate of attendance is pro-
vided for each event.
Through training, peer learning, risk-mapping and collaborative activities, 
the project will progressively develop the GINGER Learning Package, con-
solidating the knowledge and methodologies generated throughout the 
project into practical resources for future training and capacity-building 
initiatives.
The first two events have already taken place, and the third event entitled 
“From Red Flags to Risk Maps: AI and Big Data for Early Warning”, will be 
held online on 21 September 2026. Registration is already open: <https://
forms.gle/hXyeuGw9VDH2Ed6g7>
Further information on the project, including the complete overview and 
schedule of upcoming events, presentations, recordings and other materi-
als from completed activities, is available in the dedicated GINGER dissem-
ination folder: <https://drive.google.com/drive/folders/1fhgqj8jO-sUtZ-
jCfk46A3BGEiASYlmcC?usp=drive_link>.
For information on upcoming events, inclusion in the GINGER mailing list, 
or to express interest in contributing as an expert or speaker and/or in-
volving your organisation in the project network, please contact ginger.
project@unitelmasapienza.it.
Project updates are also available on LinkedIn: @GINGER – EU Funds Gov-
ernance & Innovation. 
(Maria Virginia Sirolli)

Tax Evasion 

EDPS Opinion on EPPO’s and OLAF’s 
Access to VAT Information 

On 8 January 2026, the European Data 
Protection Supervisor (EDPS) pub-
lished his opinion on the legislative pro-

posal to amend Regulation 904/2010, 
which would grant the European Public 
Prosecutor’s Office (EPPO) and the Eu-
ropean Anti-Fraud Office (OLAF) spe-
cific direct and centralised access to 
VAT information at EU level (eucrim 
3/2025, 204–205). 

https://www.unitelmasapienza.it/ateneo/dipartimenti/dipartimento-di-diritto-e-societa-digitale/governance-and-innovation-for-generating-education-and-regularity-in-eu-agricultural-funds/
https://forms.gle/hXyeuGw9VDH2Ed6g7%3e
https://forms.gle/hXyeuGw9VDH2Ed6g7%3e
https://drive.google.com/drive/folders/1fhgqj8jO-sUtZjCfk46A3BGEiASYlmcC?usp=drive_link%3e
https://drive.google.com/drive/folders/1fhgqj8jO-sUtZjCfk46A3BGEiASYlmcC?usp=drive_link%3e
https://www.edps.europa.eu/system/files/2026-01/26-01-07-opinion_access_eppo_and_olaf_to_vat_information_en.pdf
https://eucrim.eu/news/commission-proposes-strengthened-cooperation-between-eurofisc-eppo-and-olaf/
https://eucrim.eu/news/commission-proposes-strengthened-cooperation-between-eurofisc-eppo-and-olaf/
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Caicos Islands, the US Virgin Islands, 
Vanuatu and Vietnam.

In addition, the Council approved 
the progress report (Annex II), which 
documents cooperation with partner 
countries and their commitments to 
reforming their tax regulations. Anti-
gua and Barbuda and the Seychelles 
will be removed from the document 

Strengthening the Protection of EU’s Financial Interests  
via Criminal Law 

The research project, led by Prof. Anna Maria Maugeri at the University of 
Catania, aims to strenghten the consolidation of the protection of the EU’s 
financial interests through a systematic analysis of the legislation on fraud, 
corruption, money laundering, and the liability of legal persons. The uneven 
implementation of EU regulatory tools creates different levels of protection 
for the EU’s financial interests, which puts the Union’s budget and the cred-
ibility of its institutions at risk. 
Therefore, the study will assess the effectiveness and level of implemen-
tation of legal instruments, such as Directive (EU) 2017/1371 on the fight 
against fraud to the Union’s financial interests by means of criminal law 
(the “PIF Directive”) as well as Council Regulation (EC, Euratom) No. 988/95 
covering checks in EU countries and the imposition of penalties in the event 
of irregularities. Other instruments to be assessed include Directive (EU) 
2026/1021 on combatting corruption; the EU legislation on anti-money 
laundering; and Directive (EU) 2024/1260 on asset recovery and confisca-
tion. Additionally, the research covers the activities of the European Public 
Prosecutor’s Office (EPPO) in prosecuting PIF crimes.
The project consists of the following main steps:
	� Review of the EU’s legal frameworks aimed at safeguarding the Union’s 
financial interests, concentrating on specific Member States and the EP-
PO’s jurisdiction over material matters (March – August 2025);  
	� Assessment of the EU’s legal mechanisms to tackle corruption that dam-
ages the EU’s financial interests (September 2025 – February 2026);  
	� Examination of anti-money laundering (AML) policies at both EU and na-
tional levels to secure the EU’s financial interests (March – August 2026);  
	� Review of corporate liability systems in combating fraud, corruption, and 
money laundering within selected Member States, emphasizing the pro-
tection of the EU’s financial interests (September 2026–February 2027);  
	� Exchange of knowledge, formulation of policy advice, and dissemination 
of the project’s results (August 2025 – February 2027).

The research team at the Centro di Diritto Penale Europeo at the University 
of Catania has already achieved some significant results, including scientif-
ic publications in high-ranking law journals and an online workshop entitled 
“Protecting EU Financial Interests: EU Legal Instruments and their National 
Implementation in Selected Member States”, as well as an international 
conference in Catania entitled “Strengthening the Protection of the EU’s 
Financial Interests via Criminal Law: Fraud Prevention and Anti-Corruption 
Measures”.
This project is co-funded by the European Union Anti-Fraud Programme 
(EUAFP, [GA no. 101193934]).
To find out more about the project and its results, visit: https://pifitalia.lex.
unict.it/ 
(Amalia Orsina) 

The EDPS welcomes the objectives 
of the proposal and recognises that EP-
PO’s and OLAF’s direct access to VAT 
information is necessary to achieve 
the objective to effectively combat in-
tra-Community VAT fraud. He stress-
es, however, that the proposal is at the 
sensitive crossroads between admin-
istrative VAT cooperation and criminal 
law enforcement. Data protection fol-
lows different legal regimes and prin-
ciples in these fields, which is why the 
separation must be carefully reflected 
in the legal framework.

The EDPS recommends that the 
proposal more clearly explains and 
underlines the exceptional nature  of 
providing direct (albeit limited) access 
to administrative databases for law 
enforcement purposes. In addition, it 
should be clarified to avoid that the 
envisaged amendments would be mis-
construed or later relied upon as prec-
edent for more general application.

The EDPS also emphasises that 
appropriate legal, technical and organ-
isational safeguards tailored to the 
targeted nature of the measure are 
needed. While some technical and or-
ganisational details may be specified 
through implementing acts (as envis-
aged by the proposal), core parame-
ters must already be defined in the ba-
sic legislative act. Therefore, the EDPS 
recommends the inclusion of several 
additional safeguards in order to com-
ply with the EU data protection law 
principles, such as purpose limitation, 
data minimisation and accountability. 
(TW)

Tax Blacklist: Council Adds Two 
Additional Countries 

Twice a year, the Council decides 
which countries and territories are to 
be blacklisted as non-cooperative tax 
jurisdictions (for the last decision in 
October 2025 eucrim 3/2025, 205–
206).

On 17  February 2026, the Council 
added two countries – the Turks and 
Caicos Islands and Vietnam – to the 

EU list of non-cooperative jurisdictions 
for tax purposes. At the same time, it 
removed three countries – Fiji, Samoa 
and Trinidad and Tobago – from the 
list, as they now meet all agreed inter-
national standards. This list now com-
prises 10 jurisdictions: American Sa-
moa, Anguilla, Guam, Palau, Panama, 
the Russian Federation, the Turks and 

https://pifitalia.lex.unict.it/
https://pifitalia.lex.unict.it/
https://pifitalia.lex.unict.it/
https://eucrim.eu/news/list-of-non-cooperative-tax-jurisdictions-no-changes/
https://eucrim.eu/news/list-of-non-cooperative-tax-jurisdictions-no-changes/
https://www.consilium.europa.eu/en/press/press-releases/2026/02/17/taxation-council-updates-the-eu-list-of-non-cooperative-jurisdictions-for-tax-purposes/
https://www.consilium.europa.eu/en/press/press-releases/2026/02/17/taxation-council-updates-the-eu-list-of-non-cooperative-jurisdictions-for-tax-purposes/
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following a positive assessment of 
their exchange of information. Brunei 
has been granted a six-month exten-
sion to bring its tax regulations into line 
and will also be removed from the list.

The criteria for blacklisting non- 
cooperative jurisdictions relate to tax 
transparency, fair taxation, and meas-
ures against base erosion and profit 
shifting. If a country is blacklisted, EU 
Member States are required to take 
efficient defensive measures in non-
tax and tax areas (eucrim 3/2023, 
255–256). (TW)

Corruption 

Directive on Combatting Corruption 
Adopted and Published 

 In spring 2026, the European 
Parliament and the Council 
reached an agreement on the 

text of the Directive on Combatting 
Corruption, concluding a lengthy nego-
tiation process. Proposed by the Com-
mission on 3 May 2023, the Directive 
aims to harmonise criminal law relat-
ing to corruption offences, enhance 
the prevention of corruption, and im-
prove law enforcement cooperation 
(eucrim 2/2023, 140–141). The Di-
rective was published in the EU‘s Offi-
cial Journal 2026/1021 on 11  May 
2026.

Directive (EU) 2026/1021 harmonis-
es the definition of corruption offenc-
es across EU Member States (except 
Denmark, which is not bound by the 
Directive) – going beyond the offence 
of bribery. The minimum level of crim-
inal penalties is also harmonised for 
both individuals and companies. The 
Directive also contributes to making 
the investigation and prosecution 
of corruption more effective, and in-
cludes provisions aimed at strength-
ening preventive and integrity meas-
ures in Member States. For example, 
the Directive foresees the adoption of 
national anti-corruption strategies by 
Member States.

Member States will have 24 months 
to transpose the Directive into national 
law. An exception applies to the provi-
sions on risk assessments and nation-
al strategies, for which the deadline is 
36 months. The following Q&A sum-
marises the Directive’s main features.
	h Why does the new anti-corruption 

Directive matter?
For the first time, the bloc has es-

tablished a more coherent EU-wide an-
ti-corruption framework. Earlier rules 
were piecemeal and resulted in signifi-
cant variation among Member States. 
Directive (EU) 2026/1021 seeks to 
align criminal offences, penalties, cor-
porate liability, prevention measures 
and enforcement capacity. Its prima-
ry purpose is to tackle corruption by 
means of criminal law, enabling bet-
ter cross-border cooperation between 
competent authorities. The Directive 
also seeks to amend and expand the 
provisions of existing EU anti-corrup-
tion instruments.
	h What will happen to the existing 

criminal anti-corruption instruments?
Currently, the EU’s anti-corruption 

efforts were based on Council Frame-
work Decision 2003/568/JHA, which 
sets out requirements for the criminal-
isation of corruption in the private sec-
tor, and a 1997 convention addressing 
certain acts of corruption involving Eu-
ropean Community or Member State 
officials. These instruments will be 
replaced in their entirety in relation 
to the Member States bound by the 
new Directive. As Ireland declared its 
wish to take part in the application of 
the Directive, only Denmark will not be 
bound by it and will continue to apply 
the „old“ framework.
	h What is new from a European 

criminal law perspective?
The Directive harmonises a core set 

of corruption-related offences across 
the EU. It is not limited to classic pub-
lic-sector bribery. It extends to:
	� Active and passive bribery;
	� Corruption in both the public and 

private sectors;

	� Misappropriation or diversion of 
property by public officials;
	� Trading in influence;
	� Unlawful exercise of public func-

tions;
	� Obstruction of justice;
	� Enrichment from corruption offenc-

es;
	� Concealment.

The harmonisation of specific of-
fences with a broad definition of the 
elements of crime is aligned with de-
liberately broad concepts of „public 
official“ and „undue advantage“. Thus, 
the Directive will considerably broad-
en and standardise the EU Member 
States‘ substantive criminal law land-
scape.

The Directive also establishes sec-
ondary liability for Directive offences 
(incitement as well as aiding/abet-
ting, except for the unlawful exercise 
of public functions). Member States 
must criminalise attempted enrich-
ment and concealment, and may also 
criminalise attempted bribery, misap-
propriation and trading in influence.
	h How does the Directive address 

legal persons?
Member States are obliged to en-

sure that legal persons can be held lia-
ble where corruption offences are com-
mitted for their benefit by persons in 
leading positions, or where inadequate 
supervision or control enabled the of-
fence. The Directive acknowledges the 
implementation of genuine, effective 
and duly assessed internal controls, 
ethics and compliance programmes 
as a mitigating circumstance, whether 
these were established prior to or after 
the offence. Lower penalties may also 
be considered if a legal person swiftly 
discloses information and takes reme-
dial measures. The Directive clarifies, 
however, that the fact that the legal 
person has compliance programmes 
only for cosmetic purposes (called 
“window dressing”) should not amount 
to a mitigating circumstance. Conse-
quently, the Directive links anti-corrup-
tion enforcement to governance fail-

https://eucrim.eu/news/change-in-eu-list-of-non-cooperative-jurisdictions-for-tax-purposes/
https://eucrim.eu/news/change-in-eu-list-of-non-cooperative-jurisdictions-for-tax-purposes/
https://www.europarl.europa.eu/news/en/press-room/20260323IPR38831/parliament-greenlights-eu-anti-corruption-rules
https://www.consilium.europa.eu/en/press/press-releases/2026/04/21/council-adopts-new-eu-wide-law-to-combat-corruption/
https://www.consilium.europa.eu/en/press/press-releases/2026/04/21/council-adopts-new-eu-wide-law-to-combat-corruption/
https://eucrim.eu/news/commission-proposes-new-anti-corruption-directive/
https://eur-lex.europa.eu/eli/dec_framw/2003/568/oj/eng
https://eur-lex.europa.eu/eli/dec_framw/2003/568/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:41997A0625%2801%29
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ures, requiring companies to prove the 
effectiveness of their compliance pro-
grammes if they wish to defend them-
selves against a corruption offence.
	h How does the Directive harmonise 

penalties?
The Directive distinguishes be-

tween penalties for natural persons 
and those for legal persons.

Member States must provide ef-
fective, proportionate and dissuasive 
penalties, including imprisonment 
for natural persons. It sets minimum 
standards for maximum penalties 
for the main offences, and also con-
templates additional sanctions, such 
as fines, removal or suspension from 
public office, disqualification and ex-
clusion from access to public funding, 
including tender procedures, grants, 
concessions and licences.

For legal persons, the Directive re-
quires the imposition of fines based on 
worldwide turnover or fixed maximum 
amounts. The maximum level of such 
fines is to be graded according to the 
type of corruption offence in the Direc-
tive, i.e.:
	� For bribery (public and private) and 

misappropriation (Arts. 3–5 of the Di-
rective): 5% of total worldwide turno-
ver or an alternative fixed amount of 
€40 million;
	� For trading in influence, obstruc-

tion of justice and enrichment (Arts. 6, 
8 and 9 of the Directive): 3% of total 
worldwide turnover or an alternative 
fixed amount of €24 million.

Beyond fines, the Directive authoris-
es additional corporate sanctions de-
pending on the gravity of the conduct, 
including:
	� Exclusion from public benefits, aid 

and funding (including tenders, grants, 
concessions and licences);
	� Temporary or permanent disqualifi-

cation from business activities;
	� Withdrawal of permits;
	� Contract annulment or rescission;
	� Placement under judicial supervi-

sion;
	� Judicial winding-up;

	� Closure of establishments used to 
commit the offence.
	h What other criminal law provisions 

are included in the Directive?
The Directive sets out the aggra-

vating and mitigating circumstances 
that national law should implement 
when sentencing offenders (see also 
above Q on how legal persons are 
addressed). It also obliges Member 
States to establish that privileges with 
regard to and immunity from investi-
gation and prosecution granted to na-
tional officials for offences referred to 
in this Directive can be lifted. Further-
more, the Directive includes obliga-
tions for establishing jurisdiction and 
penalty-tier-based limitation periods 
(see Arts.  18 and 19 of the Directive 
for details).
	h What is the Directive’s preventive 

dimension?
This is one of the instrument‘s most 

significant aspects, as the Directive 
not only criminalises certain acts, but 
also calls for Member States to estab-
lish or maintain anti-corruption frame-
works that include:
	� Integrity policies;
	� Risk assessments;
	� Conflict-of-interest rules;
	� Transparency mechanisms;
	� Ethics and training measures;
	� Safeguards in procurement and 

public decision-making.
	h How should transparency and 

integrity in public life be strengthened?
The Directive also emphasises the 

need for civil society, independent 
experts, researchers and other stake-
holders to be increasingly involved in 
the development of national anti-cor-
ruption efforts. Member States have 
also an obligation to guarantee an en-
abling environment for journalists, pro-
tect their safety, and proactively pro-
mote media freedom and pluralism, 
since (investigative) journalism plays 
an important role in scrutinising public 
affairs, detecting possible corruption 
and integrity breaches, raising aware-
ness, and promoting integrity. Mem-

ber States may also wish to consider 
ensuring that „members of the public 
concerned“ are represented in criminal 
proceedings in corruption cases.
	h How are the capacities of the 

authorities in the Member States 
leveraged?

The Directive obliges Member 
States to have in place bodies or or-
ganisational units tasked with the 
prevention and repression of corrup-
tion. Preventive tasks can include 
assessing the asset declarations of 
national officials, as designated by 
national law; monitoring compliance 
with transparency or conflicts of in-
terest rules; and identifying sectors 
or occupations most at risk of corrup-
tion. Member States must also ensure 
that resources and powers allocated 
to such bodies or organisational units 
are commensurate with the proper ad-
ministration of their tasks and allow 
for specialised knowledge of the pre-
vention and repression of corruption.
	h How is coordination and cross-

border cooperation improved?
According to Art. 32 of the Directive, 

the competent authorities of the Mem-
ber States concerned shall consider 
referring information related to sus-
pected cross-border corruption offenc-
es to appropriate competent Union in-
stitutions, bodies, offices or agencies.

The Member States, Europol, Euro-
just, the EPPO and OLAF and the Com-
mission shall, within their respective 
competences, cooperate with each 
other in the fight against the criminal 
offences referred to in this Directive. 
To that end, Eurojust shall, where ap-
propriate, provide the technical and 
operational assistance needed by the 
competent authorities to facilitate co-
ordination of their investigations. The 
Commission and OLAF may, where ap-
propriate, provide assistance.

In addition, the Commission shall 
facilitate cooperation through the 
EU network against corruption (see 
Art. 33 of the Directive for further de-
tails).
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Lastly, Member States must en-
sure that information is exchanged 
between competent law enforcement 
authorities using Europol’s Secure In-
formation Exchange Network Applica-
tion (SIENA) (Art. 28 of the Directive).
	h Is the PIF Directive affected by the 

new Corruption Directive?
Yes. To provide for an equivalent 

level of protection between the Union’s 
and the national financial interests, the 
provisions of Directive (EU) 2017/1371 
on the fight against fraud to the Union‘s 
financial interests by means of crimi-
nal law (the PIF Directive) are aligned 
with those of Directive 2026/1021. To 
this end, the rules applicable to crim-
inal offences affecting the Union’s fi-
nancial interests as regards criminal 
or non-criminal penalties, aggravating 
and mitigating circumstances, and 
limitation periods are amended by the 
new Directive (see Art. 36 of Directive 
2026/1021 for details). See also the 
article by L. Zoli, „The Amendment of 
the PIF Directive by the New Proposal 
for a Directive on Combating Corrup-
tion“, (2023) eucrim, 279–281.
	h What are the likely implications for 

Member States?
Member States will need to exam-

ine whether their laws and institutions 
meet the new requirements in several 
areas:
	� The scope of criminal offences;
	� Sanctions levels;
	� Legal person liability;
	� Confiscation tools;
	� Anti-corruption prevention policies;
	� Institutional capacity and coopera-

tion mechanisms.
For some jurisdictions, the main 

changes may concern penalties or 
corporate liability, while for others, the 
greater challenge may lie in prevention 
and institutional architecture.
	h What does the Directive mean for 

companies?
Companies should expect height-

ened scrutiny of:
	� Third-party and intermediary rela-

tionships;

	� Gifts and hospitality;
	� Procurement interactions;
	� Accounting and record-keeping;
	� Internal controls;
	� Management oversight.

The Directive’s rules on legal person 
liability make effective compliance 
systems more important, especially 
where failure of supervision may trig-
ger liability.
	h What is the broader significance of 

the Directive for EU criminal law?
The Directive illustrates a broad-

er trend in EU criminal policy, moving 
from isolated offence-based harmoni-
sation towards more comprehensive 
governance frameworks. It connects 
criminalisation with prevention, admin-
istrative integrity, asset recovery and 
enforcement capacity. In this respect, 
it is a notable example of the EU’s in-
creasingly systemic approach to crime 
control in areas with strong implica-
tions for the rule of law. (TW)	

Money Laundering 

Football Enters EU Anti-Money 
Laundering Framework 

On 27 April 2026, in an interview with 
Italian outlet “Calcio e Finanza”, the 
Chair of the Authority for Anti-Money 
Laundering and Countering the Financ-
ing of Terrorism (AMLA), Bruna Szego, 
outlined the rationale for bringing pro-
fessional football clubs and agents 
under the EU’s anti-money laundering 
framework from July 2029.

Football’s inclusion stems from 
the 2024 EU anti-money laundering 
package, which expanded the scope 
of obliged entities beyond tradition-
al financial actors to include select-
ed non-financial sectors deemed 
exposed to money laundering risks 
(eucrim 2/2024, 117–118). Accord-
ing to the AMLA Chair, the decision 
to include football reflects both the 
scale of the football industry and its 
structural vulnerabilities to illicit fi-
nancial flows.

The European Parliament played 
a key role in adding football to the 
final legislative package, citing con-
cerns over the sector’s global reach, 
large financial flows, and cross-border 
transactions. Ownership structures 
in football are often complex and not 
always transparent, making it difficult 
to identify beneficial owners and trace 
the origin of funds.

The economic significance of foot-
ball has grown into a global industry, 
with major revenues generated through 
media rights, sponsorships, and trans-
fers. At the same time, the sport’s pop-
ularity and social visibility can make 
it attractive for the laundering of illicit 
proceeds, including through the acqui-
sition of clubs, transfer market activity, 
and sponsorship arrangements.

Szego highlighted that a recurring 
concern is the lack of uniform regu-
lation on the financial statements of 
football clubs across the EU. While 
some Member States already apply 
anti-money laundering obligations to 
parts of the football sector, rules re-
main fragmented, creating inconsist-
encies in supervision and oversight. 
The new EU framework aims to ad-
dress this by establishing a harmo-
nised set of requirements and a com-
mon risk-based methodology across 
all Member States.

Under the new system, clubs and 
agents will be required to implement 
customer due diligence and transac-
tion monitoring procedures, including 
checks on beneficial ownership and 
the origin of funds. The objective is 
not to impose identical supervisory 
models across sectors, but to ensure 
consistent standards and a level play-
ing field within the EU. Football will 
be assessed under a dedicated risk-
based methodology for the non-fi-
nancial sector, reflecting the specific 
characteristics of the industry. While 
AMLA will not directly supervise 
clubs, it will guide and evaluate the 
national authorities responsible for 
enforcement.

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32017L1371
https://eucrim.eu/articles/the-amendment-of-the-pif-directive-by-the-new-proposal-for-a-directive-on-combating-corruption/
https://eucrim.eu/articles/the-amendment-of-the-pif-directive-by-the-new-proposal-for-a-directive-on-combating-corruption/
https://eucrim.eu/articles/the-amendment-of-the-pif-directive-by-the-new-proposal-for-a-directive-on-combating-corruption/
https://eucrim.eu/articles/the-amendment-of-the-pif-directive-by-the-new-proposal-for-a-directive-on-combating-corruption/
https://www.calcioefinanza.it/2026/04/27/anti-money-laundering-set-to-enter-football-szego-amla-get-ready-the-market-must-be-clean/?refresh_ce
https://www.amla.europa.eu/news-media/news-articles/aml-football-sector-interview-amla-chair-bruna-szego_en
https://eucrim.eu/news/the-eu-new-aml-single-rulebook-regulation/
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Overall, the interview demonstrated 
that the inclusion of football reflects 
a broader shift in the EU’s anti-money 
laundering framework towards address-
ing high-risk sectors characterised by 
large cross-border financial flows, com-
plex ownership structures, and signifi-
cant regulatory fragmentation. (CR)

ECJ: Prior Accusation of a Natural 
Person Not Required to Penalise  
a Legal Person for AML Breaches 

 On 29  January 2026, the  
ECJ delivered its judgment in 
Case C-291/24, Steiermärkis-

che Bank und Sparkassen and Others. 
In the first place, the Court clarified the 
conditions under which legal persons 
may be held liable for breaches of the 
anti-money laundering obligations laid 
down in Directive (EU) 2015/849 (the 
4th Anti-Money Laundering (AML) Di-
rective). The Court held that the Direc-
tive precludes national rules under 
which a legal person may be penalised 
only if a named natural person has first 
been formally treated as an accused 
person and found to have committed 
an unlawful and culpable offence at-
tributable to that legal person. In the 
second place, the Court held that the 
Directive does not preclude national 
limitation periods of three years for 
bringing proceedings and five years for 
imposing a penalty, provided that the 
principles of equivalence and effec-
tiveness are respected.
	h Background of the case and 

questions referred
The request for a preliminary rul-

ing arose from proceedings before 
the Bundesverwaltungsgericht (Fed-
eral Administrative Court, Austria) 
concerning an administrative criminal 
penalty imposed on Steiermärkische 
Bank und Sparkassen AG by the Aus-
trian Financial Market Authority for 
breaches of its anti-money laundering 
due diligence obligations.

The penalty was based on §35(1) 
and (2) of the Austrian Finanzmarkt-
Geldwäschegesetz (FM-GwG), under 

which a legal person may be held li-
able where a breach is committed 
for its benefit by a person holding a 
leading position within it or where that 
person’s lack of supervision or control 
enables a subordinate to commit such 
a breach.

Two features of the Austrian legal 
framework gave rise to the reference. 
Firstly, the case law of the Verwal-
tungsgerichtshof (Supreme Admin-
istrative Court, Austria) introduced 
additional requirements for holding a 
legal person liable for an administra-
tive fine. Accordingly, a legal person 
may only be penalised if: (1) the natu-
ral person whose conduct is attributed 
to it has been made a party to the pro-
ceedings and treated as an accused 
person, with all the rights attached to 
that status; (2) the operative part of 
the penalty decision identifies that per-
son by name, establishes that he/she 
committed an unlawful and culpable 
offence; and (3), in that operative part, 
this offence is attributed to the legal 
person concerned.

Secondly, § 36 FM-GwG lays down 
a three-year limitation period for bring-
ing proceedings and a five-year period 
for imposing a penalty, both calculat-
ed from the date on which the offence 
ended. Given the complexity of such 
proceedings and the often opaque na-
ture of the underlying facts, the refer-
ring court questioned whether these 
time limits were compatible with the 
principle of effectiveness.

Accordingly, the referring court 
asked, in essence, whether Arts.  58–
60 of Directive 2015/849, read in the 
light of the principle of effectiveness:
	� Preclude the additional require-

ments imposed by Austrian case law 
for penalising legal persons;
	� Preclude the limitation periods laid 

down in § 36 FM-GwG.
	h The ECJ’s reasoning on the 

conditions for the liability of legal 
persons

At first, the ECJ referred to Art. 58(1) 
of Directive 2015/849, which requires 

Member States to ensure that obliged 
entities can be held liable for breaches 
of the national provisions transposing 
the Directive. Given that Art.  2(1) of 
the Directive expressly includes both 
natural and legal persons within the 
definition of obliged entities, the Court 
inferred that legal persons must be ca-
pable of incurring liability in their own 
right.

It further emphasised that nothing 
in Art. 58 indicates that the liability of 
a legal person is dependent on a prior 
determination, in the same proceed-
ings, that an identified natural person 
is personally responsible for the in-
fringement. In support of this inter-
pretation, it relied on two arguments 
derived from the overall scheme of the 
4th AML Directive:
	� Art. 58(3), which requires sanctions 

and measures to be applied against 
members of the management body 
and other natural persons responsible 
for the breach, submits that their liabil-
ity is merely “ancillary and additional” 
to that of the legal person; therefore, 
this liability of natural persons com-
plements, rather than conditions, the 
liability of the legal person.
	� Art. 60(5) and (6), which define the 

circumstances in which the conduct of 
natural persons may be attributed to a 
legal person, presuppose that the legal 
person itself is capable of incurring li-
ability. Accordingly, the legal person’s 
responsibility depends on whether the 
conditions for attribution are satisfied, 
rather than on a prior determination 
that the natural person concerned is 
personally culpable for the infringe-
ment.

Next to this contextual interpre-
tation, the same conclusion can be 
drawn from a teleological interpre-
tation of Art.  58(1) of the Directive, 
which requires sanctions for breaches 
of anti-money laundering obligations 
to be effective, proportionate and dis-
suasive. In this context, requiring a 
specific natural person to be formally 
accused as well as found to have act-

https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D291%252F24%2522&sort=SCORE-DESC&publishedId=C-291%2F24
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D291%252F24%2522&sort=SCORE-DESC&publishedId=C-291%2F24
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015L0849
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0291
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ed unlawfully and culpably would risk 
undermining the effectiveness and de-
terrent effect of sanctions imposed di-
rectly on legal persons in their capacity 
as obliged entities with independent 
liability.

Lastly, the minimum-harmonisation 
character of Directive 2015/849 does 
not justify the Austrian approach ei-
ther. Although Member States remain 
free to adopt stricter preventive meas-
ures and provide for additional penal-
ties, they cannot introduce conditions 
that restrict the liability of legal per-
sons required by Art. 58(1). Minimum 
harmonisation permits national law 
to exceed the level of protection pre-
scribed by the Directive, but not to fall 
below it. Otherwise, national law could 
define the conditions for penalising 
legal persons so narrowly that the li-
ability expressly required by Art. 58(1) 
would rarely, if ever, arise.

It is for the referring court, in accord-
ance with the principle of consistent 
interpretation, to interpret the relevant 
national provisions, so far as possible, 
in the light of the wording and purpose 
of the Directive.
	h The ECJ’s reasoning on the 

limitation periods
Regarding the limitation periods, the 

ECJ observed that Directive 2015/849 
does not harmonise the national rules 
governing the time limits for bringing 
proceedings and imposing penalties 
for breaches of anti-money laundering 
obligations. Member States therefore 
retain procedural autonomy, provided 
that the principles of equivalence and 
effectiveness are respected. Accord-
ingly, national rules must not be less 
favourable than those applicable to 
comparable domestic proceedings, 
nor must they render the enforcement 
of rights and obligations arising under 
EU law practically impossible or exces-
sively difficult.

Applying these principles, the Court 
recalled that reasonable limitation peri-
ods are compatible with EU law, as they 
serve the interests of legal certainty and 

the stability in legal relations. It there-
fore held that limitation periods of three 
years for initiating proceedings and 
five years for imposing a penalty are, 
in principle, consistent with EU law, 
observing that nothing in the material 
before it indicated otherwise.
	h Put in focus
The judgment draws a clear distinc-

tion between the attribution of conduct 
to a legal person and the personal lia-
bility of the natural person concerned. 
Although the liability of a legal person 
remains dependent on the attribution 
criteria laid down in Art.  60(5) and 
(6), it does not require the prior pros-
ecution or conviction of an identified 
individual in the same proceedings. 
Corporate liability under Directive 
2015/849 is therefore autonomous, 
but not detached from the acts or su-
pervisory failures of natural persons. 
In this respect, the ECJ continues 
the approach developed in Deutsche 
Wohnen (eucrim 4/2023, 329–330), 
confirming that national procedural 
requirements must not undermine the 
effective and dissuasive penalisation 
of legal persons acting as obliged en-
tities. At the same time, the judgment 
preserves Member States’ procedural 
autonomy by accepting reasonable na-
tional limitation periods. (JK)	

ECJ: Italian Trust Mandates May 
Be Subject to Beneficial Ownership 
Transparency Rules 

On 21 May 2026, the ECJ delivered its 
judgment in Joined Cases C-684/24 
and C-685/24 (Across Fiduciaria SpA 
and Others), concerning the appli-
cation of EU anti-money laundering 
transparency requirements to Italian 
trust mandates (mandati fiduciari), 
particularly with regard to the report-
ing and disclosure of beneficial-owner-
ship information.

Unlike a traditional trust, the Italian 
legal model at issue does not involve 
a transfer of ownership: the assets re-
main with the person entrusting them, 
while the trust company administers 

them in its own name. The case there-
fore required the ECJ to determine 
whether such an arrangement can 
nevertheless qualify as trust-like under 
Art. 31 of Directive (EU) 2015/849 as 
amended by Directive (EU) 2018/843 
(hereafter referred to as the “Anti-Mon-
ey Laundering (AML) Directive”) and 
whether the rules governing access 
to the resulting beneficial-ownership 
information are compatible with the 
rights guaranteed by Arts.  7, 8 and 
47 of the EU Charter of Fundamental 
Rights.

The judges in Luxembourg found 
no grounds for calling the validity of 
Art.  31 into question. They held that 
the provision is sufficiently precise to 
satisfy the principle of legal certainty 
and that access to beneficial-owner-
ship information limited to persons 
demonstrating a legitimate interest is 
compatible with Arts.  7 and 8 of the 
Charter. They also ruled that Italian 
trust mandates may qualify as legal 
arrangements similar to trusts even 
when ownership of the assets is not 
transferred, as they can pose the same 
risk of concealing beneficial ownership 
and therefore necessitate the same 
level of transparency. Lastly, although 
decisions on exemptions from disclo-
sure may be entrusted to an adminis-
trative authority, Art. 31(7a) of the AML 
Directive, read in the light of Art. 47 of 
the Charter, precludes national rules 
that do not allow the reviewing court 
to grant interim measures where an 
exemption is refused.
	h Background of the cases and 

questions referred
Several Italian trust companies 

challenged, before the Tribunale am-
ministrativo regionale per il Lazio (Re-
gional Administrative Court, Lazio, Ita-
ly), national measures classifying their 
trust mandates as legal arrangements 
similar to trusts within the meaning of 
Art. 31 of the AML Directive. As a re-
sult of this classification, the compa-
nies are required to report information 
on the beneficial owners concerned 

https://eucrim.eu/news/ecj-clarifies-gdpr-administrative-fines/
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D684%252F24%2522&sort=SCORE-DESC&publishedId=C-684%2F24
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D684%252F24%2522&sort=SCORE-DESC&publishedId=C-684%2F24
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D684%252F24%2522&sort=SCORE-DESC&publishedId=C-684%2F24
https://eur-lex.europa.eu/legal-content/DE/TXT/?uri=uriserv%3AOJ.L_.2015.141.01.0073.01.DEU&toc=OJ%3AL%3A2015%3A141%3ATOC
https://eur-lex.europa.eu/eli/dir/2018/843/oj/eng
https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=CELEX%3A62024CJ0684
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for inclusion in a special section of 
the Italian business register. Once 
registered, this information can be ac-
cessed by third parties demonstrating 
a legitimate interest upon application 
to the competent chamber of com-
merce. The chamber of commerce 
also decides on applications by ben-
eficial owners for an exemption from 
disclosure. Although its decisions are 
subject to judicial review, the reviewing 
court is unable to grant interim relief 
where an exemption was refused.

Following the dismissal of their ac-
tions, the companies appealed to the 
Consiglio di Stato (Council of State, 
Italy), which referred several questions 
to the ECJ. In essence, the Council of 
Sate asked the ECJ:
	� Is Art.  31 of the AML Directive, 

which regulates the beneficial own-
ership transparency, tracking, and 
registration requirements for trusts 
and similar legal arrangements, suffi-
ciently precise to satisfy the principle 
of legal certainty and do the rules gov-
erning access to beneficial-ownership 
information comply with the rights to 
respect for private life and to the pro-
tection of personal data under Arts. 7 
and 8 of the Charter?
	� Can the concept of “other types of 

legal arrangements having a structure 
or functions similar to trusts” in Art. 31 
of the Directive encompass arrange-
ments under which ownership of the 
assets is not transferred to the person 
entrusted with their administration?
	� Does Art.  31(7a) of the Directive, 

read in the light of Art. 47 of the Char-
ter, permit an administrative authority 
to decide on exemptions from disclo-
sure where the reviewing court is una-
ble to grant interim relief?
	h The ECJ’s reasoning on the validity 

of Art. 31 of the AML Directive
The ECJ first examined whether the 

reference in Art. 31(1), (2) and (10) of 
the AML Directive to “other types of 
legal arrangements having a structure 
or functions similar to trusts” is suffi-
ciently precise to satisfy the principle 

of legal certainty. It recalled that this 
principle does not prevent the EU leg-
islature from using abstract legal con-
cepts or leaving national authorities 
with some discretion, provided that the 
scope and exercise of this discretion 
are defined with sufficient clarity to en-
able the persons concerned to ascer-
tain the extent of their obligations and 
regulate their conduct accordingly.

The Court found that these require-
ments are satisfied. Given the diversity 
of legal arrangements recognised un-
der the laws of the Member States, the 
EU legislature was entitled to adopt 
a functional concept capable of en-
compassing different national models, 
rather than attempting to provide an 
exhaustive list.

Moreover, Art.  31(10), read in 
the light of Recital 29 of Directive 
2018/843, requires Member States to 
notify the Commission of the types 
and defining features of legal arrange-
ments they consider similar to trusts. 
The Commission is, in turn, required to 
publish this information in a consoli-
dated list. According to the Court, this 
mechanism provides sufficient clarity 
as to which national arrangements fall 
within the scope of Art. 31 and enables 
the persons concerned to identify the 
obligations applicable to them. There-
fore, the ECJ concluded that there are 
no grounds to call into question the va-
lidity of Art. 31(1), (2) and (10) in the 
light of the principle of legal certainty.

Second, the ECJ examined the com-
patibility of Art.  31(4), first subpara-
graph, point (c) of the AML Directive 
with the rights to respect for private 
life and the protection of personal 
data guaranteed by Arts. 7 and 8 of the 
Charter, insofar as it requires Member 
States to make information identifying 
the beneficial owners of such legal ar-
rangements available to third parties.

While the Court acknowledged that 
this interferes with these fundamental 
rights, it found that the interference is 
justified. This is because the meas-
ure pursues the legitimate objective 

of preventing money laundering and 
terrorist financing by enhancing trans-
parency regarding the natural persons 
who ultimately own or control assets. 
Such transparency helps create an en-
vironment that is less susceptible to 
misuse for illicit purposes. Extending 
access beyond competent authorities 
and obliged entities must be consid-
ered justified, as scrutiny by third par-
ties with a legitimate interest provides 
an additional layer of oversight and can 
contribute to the detection and preven-
tion of suspicious arrangements.

The ECJ also determined that the 
interference does not exceed what is 
strictly necessary to achieve this ob-
jective. Unlike the regime examined 
in Luxembourg Business Registers 
(eucrim 4/2022, 244–245), Art.  31 
does not grant unrestricted access 
to a potentially unlimited number of 
persons. Rather, access is limited to 
persons who can demonstrate a legiti-
mate interest in the prevention or com-
bating of money laundering, terrorist 
financing or the associated predicate 
offences. Moreover, Art.  31(7a) per-
mits access to be restricted in excep-
tional circumstances where disclosure 
would expose the beneficial owner to 
serious and disproportionate risks.
	h The ECJ’s reasoning on the scope 

of Art. 31
Turning to the scope of Art. 31, the 

ECJ held that Italian trust mandates 
may qualify as “other types of legal ar-
rangements having a structure or func-
tions similar to trusts” by arguing that:

The wording of the provision calls 
for a broad interpretation capable of 
accommodating the diversity of trust-
like arrangements recognised across 
the Member States. Accordingly, a 
legal arrangement need not replicate 
every characteristic of a traditional 
trust in order to fall within the scope 
of Art. 31. Since the features of such 
arrangements vary significantly be-
tween Member States and are shaped 
by their respective legal systems, the 
transfer of ownership cannot be re-

https://eucrim.eu/news/cjeu-no-unrestricted-access-to-data-of-beneficial-owners/
https://eucrim.eu/news/cjeu-no-unrestricted-access-to-data-of-beneficial-owners/
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garded as an indispensable structural 
requirement.

The objective of Art.  31 is to en-
sure the effective prevention of money 
laundering by enhancing transparency 
with regard to trust-like legal arrange-
ments and preventing the conceal-
ment of beneficial ownership. From 
this perspective, the formal transfer of 
ownership is not decisive. Even when 
the assets remain legally owned by the 
person entrusting them, such arrange-
ments can pose the same risk of con-
cealing the identity of the beneficial 
owner. Excluding them from the scope 
of Art.  31 would therefore jeopardise 
the effectiveness of the transparency 
regime established by this provision.
	h The ECJ’s reasoning on exemptions 

and judicial protection
Lastly, the ECJ examined wheth-

er decisions concerning exemptions 
from access to beneficial-ownership 
information can be entrusted to an 
administrative authority. According to 
the Court, Art. 31(7a) of the AML Direc-
tive does not, in principle, require such 
decisions to be taken by a court, and 
therefore permits the Italian system, 
under which the competent chambers 
of commerce determine whether an 
exemption from disclosure should be 
granted.

However, entrusting the initial de-
cision to an administrative authority 
does not relieve Member States of 
their obligation to ensure effective ju-
dicial protection under Art.  47 of the 
Charter. The administrative decision 
must therefore remain subject to re-
view by a court empowered, where 
necessary, to grant interim measures 
in order to preserve the full effective-
ness of its final decision.

Although the Italian rules provide for 
judicial review of decisions taken by the 
chambers of commerce, they do not 
allow the reviewing court to grant inter-
im protection where an exemption was 
refused. Art.  31(7a), read in the light 
of Art. 47 of the Charter, therefore pre-
cludes the Italian rules to that extent.

	h Put in focus
The judgment further clarifies the 

limits established in the Luxembourg 
Business Registers case (see above). 
While unrestricted public access to 
beneficial-ownership information dis-
proportionately interferes with the 
rights to privacy and data protection, 
access based on a demonstrated 
legitimate interest can strike an ap-
propriate balance between these fun-
damental rights and the objective of 
effectively preventing money launder-
ing. At the same time, the ECJ takes 
a functional approach to trust-like 
arrangements: their inclusion within 
the transparency regime depends on 
their structure, effects and potential 
to conceal beneficial ownership, rath-
er than on their formal classification 
or the transfer of ownership. However, 
broad transparency obligations must 
be accompanied by effective proce-
dural safeguards: where an exemption 
from disclosure is refused, judicial pro-
tection must include the possibility of 
granting interim measures. (JK)

Takedown of Major Cryptocurrency 
Laundering Service “AudiA6” 

In June 2026, Europol reported that a 
major cryptocurrency laundering ser-
vice known as „AudiA6“ was disman-
tled in an international law enforce-
ment operation. The service was used 
by ransomware groups and cybercrim-
inal networks to launder stolen digital 
assets while obscuring financial trails. 
It is suspected of having laundered 
over €336 million from 2022 to 2025. 
The individuals behind „AudiA6“ are 
also believed to have administered the 
dark web forum „Dark2Web“, a market-
place used to advertise illicit services 
and facilitate contact between crimi-
nal actors.

Clients of „AudiA6“ transferred cryp-
tocurrency to wallets controlled by the 
group and received „cleaned“ funds 
within approximately one hour through 
layered transactions designed to ob-
scure the origin of the funds, while 

commissions were requested ranging 
between three and ten percent.

On 10  June 2026, a coordinated 
action resulted in the arrest of two 
alleged administrators, the search 
of three properties, the takedown of 
25 domains, as well as the seizure of 
more than 30 servers, over 80 vehicles, 
multiple properties, and over €86,000. 
Law enforcement freezed €692,000 
in cryptocurrency. The clear web and 
dark web sites of „AudiA6“ and „Dark-
2Web“ were replaced with seizure 
banners. More than 6000 Know Your 
Customer (KYC) records linked to mule 
accounts were identified. In addition, 
the investigators identified a number 
of further domains that will be subject 
to blocking measures. 

The case reflects an emerging trend 
identified in Europol assessments: the 
rise of industrial-scale cryptocurren-
cy laundering services powering the 
cybercrime economy. Ransomware 
groups increasingly rely on chain-hop-
ping, decentralised exchanges, and 
mixer-type services to obscure trans-
action flows and rapidly move illicit 
funds. The use of fraudulent exchange 
accounts, mule wallets, and priva-
cy-enhancing tools continues to com-
plicate anti-money laundering efforts, 
contributing to the integration of laun-
dering services into the cybercrime 
supply chain.

To delve deeper into these evolving 
threats, Europol is organising a series 
of webinars dedicated to cybercrime 
trends. Further details and registration 
information can be found here. (CR)

Environmental Crime 

Environmental Crime Directive: 
Eurojust Note on Judicial Cooperation 

 The new Environmental Crime 
Directive was to be transposed 
into national law by EU Mem-

ber States by 21 May 2026. The Direc-
tive establishes minimum EU-wide 
standards for the definition of environ-

https://www.europol.europa.eu/media-press/newsroom/news/ransomware-gangs-cut-eur-336-million-audia6-crypto-laundering-pipeline
https://www.europol.europa.eu/media-press/newsroom/news/ransomware-gangs-cut-eur-336-million-audia6-crypto-laundering-pipeline
https://www.europol.europa.eu/publications-events/events/how-ransomware-evolving
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mental criminal offences and penal-
ties, replacing the previous 2008 legis-
lation. In addition, it introduces a 
significantly strengthened legal frame-
work for preventing, detecting, investi-
gating, prosecuting, and adjudicating 
environmental offences across the EU 
(eucrim 1/2024, 32–33).

To support practitioners in the ap-
plication of the new EU rules, Eurojust 
published a note on 29 May 2026 pro-
viding a concise overview of the Direc-
tive. The note focuses on provisions 
with direct implications for interna-
tional judicial cooperation in criminal 
proceedings involving environmental 
offences. It also highlights the as-
sistance that Eurojust can provide to 
practitioners in cross-border environ-
mental crime investigations in light of 
the Directive’s novelties. In this context, 
the note outlines the Directive’s key 
provisions, in particular those relating 
to the definition of offences, penalties, 
jurisdiction, and cross-border coopera-
tion. Eurojust‘s key statements on the 
Directive are as follows:
	� Definition of offences: The Directive 

broadens the range of conduct clas-
sified as criminal, removing Member 
States’ ability to opt for administrative 
sanctions in relation to such conduct. 
It significantly enhances the harmoni-
sation of definitions of environmen-
tal criminal offences across the EU, 
thereby strengthening legal certainty 
and ensuring compliance with the 
principle of legality. Compared to the 
2008 Environmental Crime Directive, 
six new types of criminalised conduct 
have been introduced, while most ex-
isting offences are now subject to an 
expanded scope and lower criminal 
liability thresholds. In total, 20 environ-
mental criminal offences have been 
established.
	� Penalties: The Directive introduces 

stricter criminal penalties by specify-
ing the types and levels of sanctions 
applicable to both natural and legal 
persons. This development facilitates 
meeting the crime severity threshold 

required for cross-border judicial coop-
eration, thereby supporting the use of 
international cooperation instruments 
and specialised investigative tools.
	� Jurisdiction and conflicts of juris-

diction: The Directive lays down juris-
dictional rules for environmental crim-
inal offences, defining when Member 
States are obliged to establish juris-
diction and when they may exercise 
extraterritorial jurisdiction. Where an 
offence falls within the jurisdiction of 
more than one Member State, the Di-
rective requires the Member States 
concerned to cooperate in order to 
determine the most appropriate forum 
for prosecution. Where appropriate, 
Member States must refer conflicts of 
jurisdiction in criminal proceedings to 
Eurojust.
	� National coordination: Member 

States are required to establish mech-
anisms for strategic and operational 
coordination among all competent na-
tional authorities involved in combat-
ing environmental crime.
	� EU-level cooperation: The Directive 

explicitly reinforces the role of Euro-
just in providing technical and opera-
tional support to national authorities, 
thereby facilitating coordination in 
cross-border environmental crime in-
vestigations.

Eurojust concluded that the provi-
sions of the Directive are expected to 
have direct positive implications for 
the cross-border cooperation at the ju-
dicial level. However, the Agency also 
stressed that environmental crime 
investigations are usually complex 
and resource-intensive, and require a 
multidisciplinary approach combin-
ing means of both administrative and 
criminal law, and highly specialised 
legal, technical and scientific knowl-
edge. In this context, Eurojust high-
lighted the importance of cooperation 
among national authorities, as well as 
with international organisations and 
experts, to ensure effective and effi-
cient investigations and prosecutions.  
(CR)	

Cybercrime 

IOCTA 2026 

 On 28 April 2026, Europol pub-
lished the 11th edition of its 
2026 Internet Organised Crime 

Threat Assessment (IOCTA).
Under the title “The evolving threat 

landscape: how encryption, proxies 
and artificial intelligence are expand-
ing cybercrime”, the assessment pro-
vides a detailed analysis of significant 
developments, changes, and emerging 
threats in cybercrime in 2025. The re-
port contains four chapters looking 
at cybercrime enablers, the criminal 
infrastructure behind online fraud 
schemes, cyber-attacks, and online 
child sexual exploitation.

Regarding cybercrime enablers, the 
report highlights how cybercriminals 
are adopting more resilient, anony-
mous, and sophisticated methods to 
evade detection and maintain their 
operations despite law enforcement 
efforts. Key developments include:
	� Dark web marketplaces are increas-

ingly fragmented, with many platforms 
specializing in specific criminal activi-
ties rather than offering a broad range 
of illicit services;
	� Criminal marketplaces remain high-

ly resilient, as new platforms quickly 
emerge and online forums enable the 
migration of users and vendors after 
disruptions;
	� Cryptocurrencies remain the pre-

ferred payment method for ransom-
ware attacks;
	� The growing use of privacy-focused 

digital currencies and transaction-mix-
ing services makes financial investiga-
tions more difficult;
	� The distinction between the surface 

web and the dark web is becoming 
less clear as encrypted communica-
tion platforms and anonymous servic-
es increasingly connect both environ-
ments;
	� Criminals exploit weaknesses in the 

domain name registration process by 
using newly registered domains before 

https://eucrim.eu/news/new-eu-rules-on-protection-of-the-environment-through-criminal-law/
https://www.eurojust.europa.eu/publication/note-directive-eu-20241203-protection-environment-through-criminal-law
https://www.eurojust.europa.eu/sites/default/files/assets/files/note-on-environmental-crime-directive-en.pdf
https://www.europol.europa.eu/media-press/newsroom/news/new-2026-iocta-highlights-sophisticated-tactics-and-emerging-challenges-in-digital-landscape
https://www.europol.europa.eu/media-press/newsroom/news/new-2026-iocta-highlights-sophisticated-tactics-and-emerging-challenges-in-digital-landscape
https://www.europol.europa.eu/cms/sites/default/files/documents/IOCTA-2026.pdf
https://www.europol.europa.eu/cms/sites/default/files/documents/IOCTA-2026.pdf


NEWS – EUROPEAN UNION

44 |   eucrim   2026, Vol. 21(1)

law enforcement agencies can detect 
and disrupt them;
	� Cybercriminals are deploying in-

creasingly complex technical infra-
structures, including multilayered 
hosting arrangements, anonymous 
routing techniques, and residential 
proxy networks.

In the area of criminal infrastructure 
behind online fraud schemes, the re-
port warns that online fraud is becom-
ing more sophisticated, scalable, and 
difficult to detect, driven by evolving 
criminal infrastructures and the grow-
ing use of advanced technologies:
	� Online fraud schemes continue to 

expand;
	� Phishing remains one of the most 

common fraud methods;
	� The misuse of subscriber identity 

module box devices enables criminals 
to conduct large-scale attacks through 
mass communication and identity 
spoofing;
	� Some criminal groups are moving 

away from commercial hosting pro-
viders and building their own infra-
structure to avoid identity verification 
requirements;
	� The theft of digital assets has 

evolved into a crime-as-a-service 
model;
	� Generative artificial intelligence is 

helping fraudsters create more con-
vincing and personalized scams;
	� Autonomous artificial intelligence 

systems are expected to automate 
parts of the criminal process and sig-
nificantly increase the scale and effec-
tiveness of online fraud.

Regarding cyber-attacks, the report 
highlights a ransomware ecosystem 
that is becoming more fragmented, 
competitive, and adaptable, with crim-
inal groups continuously evolving their 
methods and services.
	� The ransomware landscape re-

mains highly volatile, with new ran-
somware brands emerging due to 
competition among criminal groups, 
law enforcement disruptions, and ac-
cess to new technologies;

	� Ransomware attacks continue to 
increase, with more than 120 active 
ransomware brands observed during 
2025;
	� Ransomware-as-a-service groups 

are expanding their offerings to attract 
affiliates, including the integration of 
artificial intelligence tools and more 
customizable services;
	� Significant overlaps exist between 

different ransomware operations, as 
affiliates and administrators often 
work across multiple brands and cam-
paigns;
	� Affiliates and administrators play 

a central role in sustaining and ex-
panding the ransomware ecosystem, 
contributing to its resilience despite 
enforcement actions;
	� Hybrid threat actors increasingly 

use cybercriminal networks as proxies 
to conduct distributed denial-of-ser-
vice attacks, ransomware operations, 
data theft campaigns, and attacks 
against strategically important tar-
gets.

Lastly, the report highlights an in-
creasingly complex and harmful land-
scape of online child sexual exploita-
tion, driven by financial incentives, new 
technologies, and secure communica-
tion platforms:
	� Extortion remains a major compo-

nent of child sexual exploitation, with 
victims coerced into sending money, 
producing additional sexual material, 
or engaging in harmful and abusive 
acts under threat;
	� The trade in child sexual abuse ma-

terial for financial gain is increasing, 
alongside a persistent threat from 
live-distant child abuse and a growing 
number of scam platforms involved in 
selling or distributing such material;
	� The emergence of artificially gen-

erated child sexual abuse material is 
creating additional challenges for de-
tection, victim identification, and law 
enforcement investigations;
	� End-to-end encrypted messaging 

applications are widely used by of-
fenders for grooming, sharing illegal 

material, and coordinating activities 
due to the difficulty authorities face in 
accessing communications;
	� Criminal networks are exploiting 

both financial incentives and tech-
nological tools to expand the scale, 
reach, and concealment of child sexu-
al exploitation activities.

Looking ahead, the report warns of 
a future in which cybercrime becomes 
increasingly automated through ad-
vanced artificial intelligence systems 
capable of carrying out criminal activi-
ties with minimal human involvement. 
Cybercriminal groups are expected to 
become more resilient and harder to 
identify, while collaborations between 
state-linked actors and criminal net-
works may intensify cyber threats 
against governments, businesses, 
and critical infrastructure. Online 
fraud is likely to grow in scale and so-
phistication as artificial intelligence 
enables highly convincing scams 
and automates criminal operations. 
The spread of synthetic child sexual 
abuse material, combined with the 
wider use of end-to-end encryption 
and decentralized platforms, is ex-
pected to create significant challeng-
es for law enforcement. Criminals are 
also likely to continue exploiting cryp-
tocurrencies, offshore financial ser-
vices, and fintech platforms to move 
and conceal illicit funds. (CR)	

Europol Report Outlines Transition  
to Post-Quantum Cryptography  
for Financial Institutions 

On 21  January 2026, Europol and 
its partners published a joint report 
entitled „Prioritising Post-Quantum 
Cryptography Migration Activities in 
Financial Services“. The report offers 
financial institutions a structured, 
risk-based approach to preparing for 
the transition to post-quantum cryp-
tography (PQC). This involves using 
encryption methods that are designed 
to remain secure even against attacks 
from quantum computers. As advanc-
es in quantum computing are expect-

https://www.europol.europa.eu/media-press/newsroom/news/joint-report-outlines-practical-approach-to-prioritising-post-quantum-cryptography-migration-in-financial-services
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ed to compromise the long-term se-
curity of current encryption standards, 
financial institutions should start pre-
paring for these future risks by transi-
tioning to more secure cryptographic 
methods. They should plan the shift 
to quantum-safe security, determining 
priorities based on system vulnerabili-
ty (quantum risk) and the time required 
for upgrades (migration time). This in-
formation can then be used to priori-
tise actions and implement changes 
step by step.

According to the report, a critical 
first step is to identify all business use 
cases that rely on public key cryptog-
raphy. This inventory enables the de-
velopment of a prioritised transition 
roadmap, with the quantum risk of 
each use case being assessed based 
on three parameters: 
	� “Shelf life of protected data”, which 

refers to how long the data remains 
sensitive; 
	� “Exposure”, which indicates the ex-

tent to which data is accessible to po-
tential attackers; 
	� “Severity”, which reflects the busi-

ness impact of a potential compro-
mise.

When the quantum risk is assessed, 
organisations can prioritise actions 
based on the migration time of each 
use case, i.e., the complexity and time-
line required to achieve quantum safe-
ty for a particular use case. The report 
explains how to assess risk using a 
Quantum Risk Score, set up a Migration 
Time Score, and determine migration 
priorities. It also provides example use 
cases to demonstrate the methodology 
and warns against cryptographic an-
tipatterns in cybersecurity. These are 
commonly used but flawed practices 
that can increase vulnerabilities, op-
erational risk, and long-term technical 
debt, particularly in financial institu-
tions. Identifying and addressing them 
early on can strengthen security, im-
prove cryptographic maturity, and sup-
port faster and more flexible migration 
to future-ready systems.

The report concludes that the tran-
sition to quantum-safe cryptography 
is not merely a technical upgrade. 
It is a strategic imperative that de-
mands foresight, coordination, and 
disciplined execution across the entire 
ecosystem, and is necessary for busi-
nesses to position themselves as lead-
ers in secure digital innovation for the 
quantum era. (CR)

Operation “Alice” Exposes Fraudulent 
CSAM Platform 

On 9 March 2026, a global operation led 
by German law enforcement authori-
ties and supported by Europol target-
ed a major dark web network known as 
„Alice with Violence CP“. Taking place 
from 9 to 19  March across 23 coun-
tries, the operation initially focused on 
the platform operator but ultimately re-
sulted in the identification of hundreds 
of customers, prompting further inves-
tigations.

Over the last five years, investiga-
tors discovered that one individual 
had operated over 373,000 onion do-
mains on the dark web. Over 90,000 of 
these domains advertised child sexual 
abuse material (CSAM), offering paid 
„packages“ via email registration and 
Bitcoin payments, but the advertised 
content was never delivered. The sites 
also promoted other fraudulent „cyber-
crime-as-a-service“ offerings with the 
same goal of obtaining payment with-
out delivery.

The operation identified one main 
suspect, a 35-year-old man based in 
China, shut down over 373,000 web-
sites, seized 105 servers, and identi-
fied 440 customers worldwide. (CR)

Organised Crime 

Commission Unveils Maritime  
and Ports Strategies 

On 4 March 2026, the European Com-
mission adopted a new EU Industrial 
Maritime Strategy and an EU Ports 
Strategy aimed at strengthening com-

petitiveness, sustainability, and securi-
ty across the maritime sector.

The Industrial Maritime Strate-
gy focuses on reinforcing Europe’s 
global leadership in shipbuilding and 
shipping through investment in inno-
vation, digitalisation, and decarboni-
sation. 

The Ports Strategy addresses the 
role of ports as critical infrastruc-
ture for trade, energy, and security. It 
sets up a comprehensive framework 
to step up the competitiveness, resil-
ience, security and sustainability of 
Europe’s ports. Among the five prior-
ities figures also the support for pro-
tecting and securing EU ports. In this 
context, the Commission proposes 
measures against organised crime 
and cybersecurity risks. New initia-
tives will include:
	� Establish frameworks for third-

country port risk assessments and for 
background checks for port workers;
	� Update and revise guidance on 

emerging threats;
	� Improve alignment of customs 

controls across ports in the European  
Union together with better security 
protocols worldwide;
	� Establish a new forum designed to 

facilitate the exchange of best practic-
es among Member States‘ cybersecu-
rity and port authorities. 
	� Carry out an EU-wide security risk 

assessment to identify the most press-
ing cybersecurity risks and measures 
to mitigate them.

Together, the strategies aim to mod-
ernise the sector, support the green 
transition, and reinforce the EU’s eco-
nomic security, with implementation 
overseen by a new high-level Mari-
time Industries and Ports Board. The 
measures with regard to security build 
on the European Ports Alliance pri-
vate-public partnership – an initiative 
that was launched in January 2024 to 
strengthen cooperation between Euro-
pean ports in the fight against organ-
ised crime and drug trafficking (eu-
crim 1/2024, 30). (AP)

https://www.europol.europa.eu/cms/sites/default/files/documents/Post-quantum-cryptography-report.pdf
https://www.europol.europa.eu/media-press/newsroom/news/global-cybercrime-crackdown-over-373-000-dark-web-sites-shut-down
https://transport.ec.europa.eu/news-events/news/commission-launches-industrial-maritime-strategy-competitive-sustainable-and-resilient-eu-maritime-2026-03-04_en
https://transport.ec.europa.eu/news-events/news/commission-launches-industrial-maritime-strategy-competitive-sustainable-and-resilient-eu-maritime-2026-03-04_en
https://transport.ec.europa.eu/news-events/news/commission-unveils-eu-ports-strategy-strengthen-competitiveness-security-and-sustainability-european-2026-03-04_en
https://eucrim.eu/news/launch-of-european-ports-alliance/
https://eucrim.eu/news/launch-of-european-ports-alliance/
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Europol Report Highlights Shift  
in Maritime Cocaine Trafficking 

On 27  January 2026, Europol pub-
lished a report entitled „Diversification 
in Maritime Cocaine Trafficking Modi 
Operandi“. The report analyses the 
evolving tactics used by criminal net-
works to traffic cocaine into Europe via 
maritime routes. 

Setting the scene: The expansion 
of coca cultivation and increased ef-
ficiency in Latin America have led to 
high levels of cocaine production. 
Combined with rising cocaine use in 
several EU Member States, both sup-
ply and demand remain high, sustain-
ing a lucrative market that encourages 
criminal networks to develop more so-
phisticated trafficking methods. While 
ports such as Antwerp, Hamburg, and 
Rotterdam have traditionally been key 
entry points for large-scale maritime 
cocaine trafficking into Europe, target-
ed law enforcement actions and the 
launch of the European Ports Alliance 
Public Private Partnership (eucrim 
1/2024, 30) have led to a decrease in 
cocaine seizures in these ports, having 
prompted criminal networks to adapt 
their transportation methods, conceal-
ment techniques, and routes.

According to Europol‘s report, new 
modi operandi include:
	� Diversifying routes and methods by 

bypassing major ports through at-sea 
drop-offs, transfers, semi-submers-
ibles, and non-commercial vessels, 
making detection more difficult;
	� More sophisticated concealment 

techniques, hiding cocaine in industri-
al equipment, machinery, and materi-
als such as food, plastics, and textiles, 
which complicates detection using 
scanners, sniffer dogs, and forensic 
tests;
	� Technological advancements, in-

cluding encrypted communication, au-
tonomous vessels, and drones, to en-
hance operations and evade detection.

Against this backdrop, the report 
concludes that addressing these 
challenges requires a coordinated, 

intelligence-led approach integrating 
maritime, financial, and technological 
capabilities. Monitoring should extend 
beyond commercial ports to smaller 
harbours, coastal areas, and open-sea 
routes. Financial investigations must 
adapt to fragmented transactions and 
informal maritime economies. Foren-
sic and technical expertise should 
be applied earlier to detect hidden 
compartments, chemically concealed 
drugs, and extraction laboratories. 
Lastly, cooperation among law en-
forcement, customs, port authorities, 
and the private sector remains es-
sential to securing supply chains and 
sharing data in real time, supported by 
cross-border investigations, integrated 
analysis platforms, and common risk 
indicators.

Europol will support the fight 
against the threat of cocaine traffick-
ing through its dedicated Drugs Unit. 
The Agency will also provide analyses 
and coordinate EU-wide operations as 
well as deploy experts on the ground. 
(CR)

Project A.S.S.E.T. – New Benchmark 
for International Cooperation in 
Global Asset Seizure 

From 19–22  May 2026, Europol con-
ducted the third and most successful 
operational week of Project A.S.S.E.T. 
(Asset Search & Seize Enforcement 
Taskforce). Project A.S.S.E.T., organ-
ised by Europol’s European Financial 
and Economic Crime Centre (EFECC), 
supports the fight against serious and 
organised crime and the seizure of 
criminal assets.

The operation was carried out in 
close cooperation with a broad inter-
national network of partners, including 
law enforcement agencies from 31 
countries worldwide, asset recovery 
offices (AROs), financial intelligence 
units (FIUs), specialised anti–money 
laundering and organised crime units, 
as well as leading private-sector part-
ners from the financial services and 
cryptocurrency sectors.

Project A.S.S.E.T. was further sup-
ported by Eurojust, INTERPOL’s Finan-
cial Crime and Anti-Corruption Centre 
(IFCACC), the EPPO, and the Author-
ity for Anti-Money Laundering and 
Countering the Financing of Terrorism 
(AMLA), highlighting the unprecedent-
ed level of cooperation.

As a result of this coordinated co-
operation, authorities identified and 
traced 884 bank accounts, 80 compa-
nies, 55 crypto wallets, 74 vehicles and 
one vessel, and 44 real estate prop-
erties, including six valued at a com-
bined €5.64 million. They also located 
two suspected criminals, with one ar-
rest carried out via the European Net-
work of Fugitive Active Search Teams 
(ENFAST).

Furthermore, the operation gener-
ated significant intelligence on crim-
inal financial networks and emerging  
ML methods, supporting ongoing in-
vestigations across participating ju-
risdictions and strengthening future 
cross-border enforcement efforts. (CR)

Terrorism 

Commission Presents New ProtectEU 
Counterterrorism Agenda 

On 26  February 2026, the Europe-
an Commission presented a new 
ProtectEU agenda to prevent and coun-
ter terrorism and violent extremism in 
the EU. The agenda aims to update the 
Union’s response to an evolving threat 
landscape, including online radicalisa-
tion, the growing involvement of mi-
nors, the misuse of new technologies, 
and increasing links between terror-
ism, organised crime, and hostile for-
eign interference.

The Commission identifies six areas 
for action: (1) anticipating threats, (2) 
preventing radicalisation, (3) protect-
ing people online, (4) securing public 
spaces and critical infrastructure, (5) 
improving responses to attacks, and 
(6) strengthening cooperation with in-
ternational partners.

https://www.europol.europa.eu/media-press/newsroom/news/europol-report-evolving-tactics-in-maritime-cocaine-trafficking-operations
https://www.europol.europa.eu/media-press/newsroom/news/europol-report-evolving-tactics-in-maritime-cocaine-trafficking-operations
https://eucrim.eu/news/launch-of-european-ports-alliance/
https://eucrim.eu/news/launch-of-european-ports-alliance/
https://www.europol.europa.eu/cms/sites/default/files/documents/Diversification_in_maritime_cocaine_trafficking_modi_operandi.pdf
https://www.europol.europa.eu/media-press/newsroom/news/europols-project-asset-identifies-millions-in-criminal-assets
https://home-affairs.ec.europa.eu/protecteu-agenda-prevent-and-counter-terrorism_en
https://home-affairs.ec.europa.eu/protecteu-agenda-prevent-and-counter-terrorism_en
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Key measures include reinforcing 
EU-level intelligence analysis and Eu-
ropol’s analytical and open-source intel-
ligence capacities, as well as expand-
ing research on risks linked to artificial 
intelligence, crypto-assets, drones, and 
3D-printed weapons. The agenda also 
introduces a prevention toolbox target-
ing the radicalisation of minors and a 
€5 million Community Engagement and 
Empowerment Programme focused on 
youth, digital resilience, and community 
cohesion.

In the online sphere, the Commis-
sion announces a possible revision of 
the Terrorist Content Online Regulation 
(eucrim 2/2022, 112) following its 
2026 evaluation and commits to strict-
er enforcement of the Digital Services 
Act. It also proposes upgrading the EU 
Crisis Protocol into a broader Online 
Crisis Response Framework to improve 
coordination between authorities and 
platforms.

Further measures address physical 
security, including improved informa-
tion-sharing through the Schengen 
Information System, possible exten-
sions of advance travel information 
rules, and additional investments in 
the protection of public spaces and 
critical infrastructure. The agenda also 
proposes new tools to track terrorist 
financing, including a future EU Finan-
cial Data Retrieval System, alongside 
revisions of Europol’s and Eurojust’s 
mandates.

The agenda builds on the broader 
ProtectEU, the European Internal Se-
curity Strategy presented in April 2025, 
which sets out a comprehensive frame-
work for strengthening EU internal 
security and emphasises anticipatory 
action, cross-sectoral cooperation, and 
increased investment. Eucrim has pre-
viously reported on this strategy (eu-
crim 1/2025, 3–4) and its subsequent 
assessment by the Council, noting both 
general support by Member States and 
an ongoing controversy surrounding  
access to data for law enforcement 
(eucrim 2/2025, 110–111). (AP)

EU Expands Terrorist Sanctions  
to Leaders and Support Networks 

On 26  February 2026, the Council 
strengthened the EU’s counterterror-
ism sanctions regime by expanding 
the scope of the EU terrorist list and 
updating its legal framework.

The reform broadens the listing cri-
teria, allowing the EU to explicitly tar-
get leading members of listed organi-
sations as well as persons associated 
with them, including those involved in 
financing, training, or recruitment. This 
clarifies and extends the reach of the 
regime beyond direct perpetrators.

In addition, a travel ban has been 
introduced for listed individuals, com-
plementing existing measures such 
as asset freezes and a prohibition on 
making funds or economic resourc-
es available. The change aligns the 
regime more closely with other EU 
sanctions frameworks, such as those 
directly targeting ISIL/Da’esh and 
Al-Qaida.

The update was formalised 
through Council Decision (CFSP) 
2026/455  and Council Regulation 
(EU) 2026/456, which amend and par-
tially replace elements of the earlier 
framework under Common Position 
2001/931/CFSP and Regulation (EC) 
No. 2580/2001, modernising a regime 
originally established in the aftermath 
of the 09/11 attacks.

At the same time, the Council con-
cluded its regular review of the EU ter-
rorist list and maintained all existing 
listings unchanged. Individuals and 
entities on the list therefore remain 
subject to the same restrictive meas-
ures.

While the reform adjusts the scope 
and structure of the regime, its core 
elements – including asset freezes, 
funding prohibitions, and the definition 
of terrorist acts – remain unchanged. 
The changes instead focus on expand-
ing who can be targeted within and in 
connection with listed organisations 
and on strengthening the overall effec-
tiveness of the framework. (AP)

Europol Coordinates Largest Action 
against Audio-Based Terrorist 
Propaganda 

In response to the growing presence 
of terrorist content on audio-sharing 
platforms, Europol coordinated the 
largest Referral Action Day to date at 
the beginning of March 2026, targeting 
propaganda used by groups across 
the ideological spectrum, including ji-
hadist and violent right-wing extremist 
networks.

Audio propaganda is increasingly 
recognised as a powerful radicalisa-
tion tool. Unlike videos or images, it is 
harder to moderate, as identifying ex-
tremist messaging requires linguistic 
expertise and contextual understand-
ing. As a result, such content can circu-
late undetected and remain accessible 
to vulnerable individuals. While music 
and songs have long been used in ter-
rorist propaganda to trigger emotional 
responses, evoke anger or grievance, 
glorify sacrifice and martyrdom, and 
reinforce group identity through “us 
versus them” narratives, they now also 
serve as a softer entry point into ex-
tremist ecosystems online. Compared 
with explicit ideological speeches, 
songs may appear cultural or inspira-
tional, enabling extremist messaging 
to reach wider audiences.

The Referral Action Day was coordi-
nated by Europol’s EU Internet Referral 
Unit (EU IRU) and Hungary, bringing to-
gether investigators from 13 countries. 
It led to the referral of 17,298 URLs 
across 40 platforms, representing over 
1,100 hours of terrorist and extremist 
propaganda. The content was referred 
to service providers for assessment 
under their terms of service, with 77% 
removed so far. 

The EU IRU at Europol fights pub-
licly available terrorist and violent ex-
tremist content online. It flags extrem-
ist propaganda to online platforms for 
voluntary removal. Additionally, the 
unit provides critical internet-based 
investigative support to EU Member 
States’ law enforcement.(CR)

https://eucrim.eu/news/rules-on-removing-terrorist-content-online-now-applicable/
https://eucrim.eu/news/commission-presents-protecteu-the-new-eu-internal-security-strategy/
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Procedural Law

Procedural Safeguards 

ECJ Clarifies Limits of Appellate 
Reasoning under the Presumption of 
Innocence 

On 30 April 2026, the ECJ delivered its 
judgment in Case C-748/24 (Kotaňák) 
concerning the presumption of inno-
cence under Directive 2016/343. The 
case raised the question of how far 
an appellate criminal court may go, 
at a preliminary stage of proceedings, 
when assessing incriminating evi-
dence, and whether its findings may 
bind the lower court if they appear to 
anticipate the accused person’s guilt.
	h Background of the case
The case concerned criminal pro-

ceedings in Slovakia against AC for 
defamation. The accused had alleg-
edly posted several videos online con-
taining false allegations about anoth-
er person. The court of first instance 
twice discontinued the proceedings, 
finding that the conduct described 
in the indictment did not constitute a 
criminal offence.

The prosecutor appealed. The ap-
pellate court set aside the discontin-
uance orders and referred the case 
back to the lower court. In its rea-
soning, however, the appellate court 
used strong factual language, stating, 
among other things, that the evidence 
showed “beyond doubt” that the ac-
cused had used lies and that certain 
events described by him had never 
taken place.

The criminal court now compe-
tent to decide on the criminal pro-
ceedings against AC at first instance 
was concerned that the statements 
by the appellate court might breach 
the presumption of innocence. Un-
der Slovak procedural law, the lower 
court would normally be bound by the 
legal views expressed by the appel-
late court. It therefore asked the ECJ 
whether such appellate findings were 
compatible with Directive 2016/343 

on the presumption of innocence and 
what the lower court should do if they  
were not.
	h The ECJ’s ruling
The ECJ held that Directive 

2016/343 does not prevent an appel-
late criminal court from examining 
incriminating evidence in detail at a 
preliminary stage of the proceedings. 
Nor does the Directive, as such, pre-
vent the appellate court from assess-
ing whether the constituent elements 
of the alleged offence may be present, 
even where the accused has not yet 
had the opportunity to comment on all 
evidence.

However, the ECJ stressed that the 
reasoning must not imply guilt be-
fore it is legally established. The key 
question is whether the decision’s 
wording, context, and overall reason-
ing convey only suspicion or instead 
a premature finding of guilt. It noted 
that expressions suggesting that all 
elements of the offence are already 
established may indicate a breach of 
the presumption of innocence, but 
left the final assessment to the na-
tional court.

Looking at the binding effect of ap-
pellate court decisions under nation-
al law, the ECJ held that, if the lower 
court finds that the appellate court’s 
rulings are incompatible with the pre-
sumption of innocence, it must dis-
regard those rulings, even if national 
law would normally require it to follow 
them. This follows from the direct ef-
fect of Art.  3 of Directive 2016/343 
and the primacy of EU law. However, 
the lower court need not disregard 
the appellate decision in its entirety: 
it may still have to comply with pro-
cedural measures ordered by the ap-
pellate court, such as continuing the 
proceedings following remittal. (AP)

ECJ: Victim Participation Not 
Required in Proceedings to Quash 
Convictions Rendered in absentia 

On 23  April 2026, the ECJ delivered  
its judgment in Case C-24/26 PPU,  

Casotta. In the first place, the ECJ clar-
ified the scope of victims‘ rights under 
Directive 2012/29/EU in proceedings 
seeking to reopen criminal cases con-
cluded by a final conviction rendered 
in the defendant’s absence. It held 
that the Victims‘ Rights Directive does 
not require Member States to inform 
victims who did not join the criminal 
proceedings as civil parties of an ap-
plication to quash such a conviction. 
Nor does it oblige them to grant these 
victims the right to participate in the 
ensuing proceedings. In the second 
place, the ECJ confirmed that Direc-
tive (EU) 2016/343 does not preclude 
Member States from granting persons 
convicted in absentia access to a new 
trial under more favourable conditions 
than those required by EU law.
	h Background of the case and 

questions referred
The request for a preliminary ruling 

was made by the Corte d’appello di 
Roma (Court of Appeal, Rome, Italy). 
Under Art. 629-bis of the Italian Code 
of Criminal Procedure, a person con-
victed in absentia may apply to have 
a final conviction quashed and the 
criminal proceedings reopened if the 
conditions for conducting the trial in 
his or her absence were not fulfilled. If 
the application is granted, the convic-
tion is set aside and the proceedings 
resume.

The referring court raised two ques-
tions:
	� Do Arts.  6, 10 and 18 of Directive 

2012/29 preclude national legislation 
under which a victim who has not 
joined the criminal proceedings as 
a civil party is neither informed of an 
application to reopen the proceedings 
nor entitled to participate in them?
	� Do Arts.  8 and 9 of Directive 

2016/343, read in the light of the prohi-
bition of abuse of rights under Art. 54 
CFR, preclude national case law on 
the reopening of convictions rendered 
in absentia given that the deliberate 
avoidance of becoming aware of the 
criminal proceedings may be estab-

https://infocuria.curia.europa.eu/tabs/tout?lang=EN&sort=SCORE-DESC&affair_a=%2522C%252D748%252F24%2522&publishedId=C-748%2F24
https://eur-lex.europa.eu/eli/dir/2016/343/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62024CJ0748
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62026CJ0024
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D24%252F26%2520PPU%2522&sort=SCORE-DESC&publishedId=C-24%2F26+PPU
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D24%252F26%2520PPU%2522&sort=SCORE-DESC&publishedId=C-24%2F26+PPU
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%2522C%252D24%252F26%2520PPU%2522&sort=SCORE-DESC&publishedId=C-24%2F26+PPU
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lished only by direct proof? In the re-
ferring court‘s view, this evidentiary 
standard results, in practice, in an 
almost systematic reopening of pro-
ceedings and may reward evasive con-
duct by defendants.
	h The ECJ’s ruling on the 

interpretation of the Victims’ Rights 
Directive

As regards the first question, the 
Court observed that information con-
cerning an application to reopen crim-
inal proceedings falls, if at all, within 
the scope of Art.  6(2)(b) of Directive 
2012/29, which concerns the victim‘s 
right to receive information on the 
„state of the criminal proceedings.“ 
However, the extent of that informa-
tion right depends on the victim‘s pro-
cedural role under national law. Ac-
cordingly, where national law grants 
the relevant procedural rights only to 
victims who have joined the proceed-
ings as civil parties, the Directive does 
not require Member States to notify 
victims who have not acquired that 
status. The Court added that this inter-
pretation does not leave victims with-
out protection. Art. 6(5) and (6) of the 
Directive require Member States to in-
form victims of the offender‘s release 
or escape, irrespective of their partic-
ipation as civil parties in the original 
proceedings. 

The Court reached the same con-
clusion with regard to the right to be 
heard under Art.  10 of the Directive. 
While this provision guarantees vic-
tims the opportunity to be heard during 
criminal proceedings, it does not con-
fer a right to be heard at every stage 
of those proceedings. Its purpose 
is to enable victims to participate in 
proceedings concerning the offence 
committed against them, notably by 
contributing to the establishment of 
the relevant facts and the gathering 
of evidence on the alleged offence 
and the harm suffered. By contrast, 
the purpose of proceedings to reo-
pen a final conviction rendered in ab-
sentia is to determining whether the 

procedural conditions for conducting 
the original trial in the defendant’s ab-
sence were met, particularly whether 
the defendant deliberately avoided 
becoming aware of the proceedings. 
Since neither the defendant’s criminal 
liability nor the merits of the conviction 
or sentence are at issue, the rationale 
underlying Art. 10 does not require the 
victim to be heard again.

Nor does Art.  18 of the Directive 
alter this conclusion. The Court ob-
served that this provision concerns 
the protection of victims against sec-
ondary and repeat victimisation dur-
ing criminal proceedings. It governs 
how victims are to be protected during 
questioning, but not whether they may 
be questioned again in subsequent 
proceedings at all. Accordingly, Art. 18 
cannot be interpreted as conferring a 
right to participate in proceedings to 
reopen a final conviction solely in or-
der to prevent a new trial and the pos-
sibility of renewed questioning.
	h The ECJ’s ruling on the 

interpretation of the Presumption  
of Innocence Directive

Turning to the second question, the 
Court recalled that, under Arts.  8(2) 
and 9 of Directive 2016/343, as inter-
preted in its settled case law (most re-
cently in Case C-135/25 PPU, Kachev), 
a person convicted in absentia may be 
refused a new trial if he or she deliber-
ately avoided becoming aware of the 
criminal proceedings. The Directive 
does not require direct proof of such 
conduct; it may also be established 
on the basis of precise and objective 
indicia. Although the referring court 
considered such indicia to be present 
in the case before it, the Court held 
that EU law does not preclude Member 
States from applying a stricter eviden-
tiary standard. Referring to recital 48 
of the Directive, it observed that the Di-
rective lays down minimum rules only 
and therefore allows Member States to 
provide a higher level of protection. Ac-
cordingly, Member States remain free 
to require direct proof that the person 

deliberately avoided becoming aware 
of the proceedings before refusing to 
reopen them.

Finally, the Court rejected the refer-
ring court’s argument that an applica-
tion to reopen the proceedings under 
the national rules at issue could con-
stitute an abuse of rights within the 
meaning of Art.  54 CFR. It held that, 
where a person convicted in absentia 
seeks a new trial on the basis of safe-
guards exceeding the minimum stand-
ards laid down in Directive 2016/343, 
the right relied on is conferred by na-
tional rather than EU law. Exercising 
that right therefore cannot amount to 
an abuse of rights under EU law.
	h Put in focus
Notably, the judgment illustrates 

the different implications of the 
minimum-harmonisation approach 
underlying both directives. While 
Member States remain free to grant 
persons convicted in absentia proce-
dural safeguards exceeding the min-
imum standards set out in Directive 
2016/343, Directive 2012/29 does not 
require them to afford victims proce-
dural rights that go beyond those at-
tached to their status under national 
law. The information and participa-
tion rights at issue therefore depend 
on the victim first acquiring a specific 
procedural status, such as that of a 
civil party. (JK)

AG: Questioning Without a Lawyer 
after Deadline for Appearing Has 
Passed Contravenes EU Law 

In two parallel infringement pro-
ceedings – Commission v Hungary 
C-660/24 and Commission v Czech 
Republic C-681/24 – Advocate Gener-
al (AG) Tamara Ćapeta concluded on 
12 March 2026 that Hungary and the 
Czech Republic have failed to correctly 
transpose key provisions of Directive 
2013/48/EU on the right of access to a 
lawyer in criminal proceedings.

The cases concern national legis-
lation permitting authorities to ques-
tion suspects without the presence of 

https://eur-lex.europa.eu/eli/dir/2012/29/oj/eng
https://eur-lex.europa.eu/eli/dir/2012/29/oj/eng
https://eur-lex.europa.eu/eli/dir/2016/343/oj/eng
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62025CJ0135
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-660%2F24%22&publishedId=C-660%2F24
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-660%2F24%22&publishedId=C-660%2F24
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-681%2F24%22&publishedId=C-681%2F24
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-681%2F24%22&publishedId=C-681%2F24
https://curia.europa.eu/site/upload/docs/application/pdf/2026-03/cp260036en.pdf
https://eur-lex.europa.eu/eli/dir/2013/48/oj
https://eur-lex.europa.eu/eli/dir/2013/48/oj
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a lawyer if no lawyer appears within 
a specified time limit (two hours in 
Hungary; up to 48 hours in the Czech 
Republic). According to the  European 
Commission, such rules undermine 
the Directive’s guarantee that suspects 
must be able to exercise their rights of 
defence “practically and effectively,” in-
cluding during police questioning.
	h A Fundamental disagreement  

on the scope of the right
At the core of both cases lies a disa-

greement over how the right of access 
to a lawyer under Art. 3 of the Directive 
should be understood.

The Commission argued that the 
Directive establishes a  general rule 
requiring the presence of a lawyer 
during questioning, subject only to 
narrowly defined exceptions. By con-
trast, Hungary and the Czech Republic 
maintained that the Directive merely 
requires that suspects be given the op-
portunity  to access a lawyer, not that 
questioning must be delayed until a 
lawyer is actually present.

Ms Ćapeta clearly endorsed the 
Commission’s interpretation. She held 
that Art. 3(3)(b) of the Directive, which 
provides for the right of suspects to 
have their lawyer “present and partic-
ipate effectively when questioned,” 
must be understood as requiring 
the  actual (physical) presence  of a 
lawyer during questioning as a rule.
	h Strict limits on derogations
Ms Ćapeta emphasised that ques-

tioning without a lawyer constitutes 
a  derogation  from that general rule. 
Such derogations are permissible only 
under the strict conditions set out in 
Art. 3(6) of the Directive, which allows 
temporary departures in exceptional 
circumstances and on the basis of 
compelling reasons, such as prevent-
ing serious harm or substantial jeop-
ardy to criminal proceedings.

In her view, the national provisions 
at issue do not meet those require-
ments. They establish a general and 
automatic mechanism allowing ques-
tioning in the absence of a lawyer 

once a certain time has elapsed, with-
out any case-specific assessment or 
demonstration of urgency. As such, 
they exceed the exhaustive system of 
derogations provided for in the Direc-
tive.

Ms Ćapeta further clarified that 
the Directive does not leave Member 
States discretion regarding the  pres-
ence of a lawyer. The reference to na-
tional law in Art. 3(3)(b) concerns only 
the modalities of participation, not the 
existence of the right itself.
	h Effectiveness of defence rights
A central element of Ms Ćapeta’s 

reasoning is the requirement that de-
fence rights must be guaranteed in 
a  practical and effective manner. Al-
lowing questioning to proceed simply 
because a lawyer has not appeared 
within a fixed time period risks under-
mining that requirement, particularly at 
the pre-trial stage, where suspects are 
most vulnerable.

She rejected arguments that such 
rules are necessary to prevent abuse 
or delays in criminal proceedings and 
noted that national authorities have al-
ternative means at their disposal, such 
as appointing substitute counsel, to 
ensure both the effectiveness of inves-
tigations and the protection of defence 
rights.
	h Relationship with ECHR standards
Both Member States relied on case 

law of the  European Court of Human 
Rights  (ECtHR) to argue that the Di-
rective does not require the physical 
presence of a lawyer in all cases. Ms 
Ćapeta acknowledged that the Euro-
pean Convention on Human Rights 
(ECHR) sets a  minimum standard of 
protection, but stressed that EU law 
may provide more extensive safe-
guards.

In any event, she considered that 
Strasbourg case law itself highlights 
the importance of a lawyer’s presence 
during police questioning as a key 
safeguard against coercion and as a 
means of ensuring the effective exer-
cise of defence rights.

	h Additional breach by Hungary: 
Waiver of rights

In the case against Hungary, Ms 
Ćapeta also found a failure to trans-
pose Art. 9 of the Directive on the waiv-
er of the right of access to a lawyer.

Although Hungarian law character-
ises this right as inalienable, suspects 
may in practice choose not to exercise 
it. Ms Ćapeta held that such situations 
are  functionally equivalent to a waiv-
er and therefore require the safeguards 
laid down in Art. 9, including that the 
decision be informed, voluntary, une-
quivocal, and properly recorded, and 
that it be revocable.

The absence of specific provisions 
implementing those safeguards was 
found to constitute a further infringe-
ment.
	h Implications for the EU’s Area of 

Freedom, Security and Justice
The Opinions underline the central 

role of the right of access to a lawyer as 
a  cornerstone of fair trial rights  within 
the EU’s Area of Freedom, Security and 
Justice. By interpreting the Directive as 
requiring the presence of a lawyer dur-
ing questioning as a rule, Ms Ćapeta 
adopts a reading that strengthens 
procedural safeguards and reinforces 
mutual trust between Member States’ 
criminal justice systems. (AP)

Data Protection 

ECJ Clarifies Limits on Police 
Collection of Suspects’ Biometrics 

 On 19 March 2026, the ECJ de-
livered its judgment in Case 
C-371/24 (Comdribus) con-

cerning the collection of biometric 
data by police authorities under Direc-
tive 2016/680. The case addressed 
whether police may systematically col-
lect fingerprints and photographs from 
persons suspected of criminal offenc-
es, whether such collection must be 
individually justified, and whether re-
fusal to cooperate may itself be pun-
ished as a separate offence.

https://infocuria.curia.europa.eu/tabs/tout?affair_a=C%252D371%252F24&lang=EN
https://infocuria.curia.europa.eu/tabs/tout?affair_a=C%252D371%252F24&lang=EN
https://eur-lex.europa.eu/eli/dir/2016/680/oj
https://eur-lex.europa.eu/eli/dir/2016/680/oj
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	h Background of the case
The case arose from criminal pro-

ceedings in France against a climate 
activist who had participated in an 
unauthorised demonstration in Paris. 
During police custody, he disclosed 
his identity but refused to be finger-
printed and photographed. He also 
refused to unlock his mobile phone. 
He was subsequently acquitted of the 
offences relating to the organisation 
of a demonstration and the refusal to 
provide access to his phone.

However, he was convicted of a fine 
of €300 for refusing to consent to the 
gathering of identification data, includ-
ing fingerprints and photographs. This 
is a separate offence under French law. 
Court of Appeal in Paris asked the ECJ 
whether Directive 2016/680 precludes 
national legislation allowing the sys-
tematic collection of biometric data 
from persons reasonably suspected 
of having committed or attempted to 
commit an offence, and whether such 
refusal may be punished even if the 
person is not ultimately prosecuted or 
convicted for the underlying offence.
	h The ECJ’s ruling
The judges in Luxembourg held that 

fingerprints and photographs used for 
unique identification constitute biom-
etric data and therefore fall within the 
special protection regime of Art.  10 
of Directive 2016/680. Their collec-
tion is allowed only where it is strict-
ly necessary, subject to appropriate 
safeguards, and authorised by EU or 
national law.

They further found that national leg-
islation is contrary to Art. 10 of Direc-
tive 2016/680 if it provides for the sys-
tematic collection of biometric data 
from every person reasonably suspect-
ed of having committed or attempted 
to commit a criminal offence. The fact 
that a person is reasonably suspect-
ed is not, in itself, enough to establish 
that the collection of biometric data 
is strictly necessary. The competent 
authority must assess the necessi-
ty of the collection in each individual 

case, taking into account factors such 
as the nature and seriousness of the 
suspected offence, the circumstances 
of the case, possible links with other 
proceedings, and the person’s criminal 
record or individual profile.

The ECJ also held that the compe-
tent authority must provide sufficient 
reasons, in each individual case, ex-
plaining why the collection of biome-
tric data is strictly necessary. Ex post 
judicial review after the fact cannot 
substitute for this obligation: reasons 
must be provided so the data subject 
can effectively challenge the measure 
and the national court can assess its 
lawfulness.

Lastly, the ECJ ruled that EU law 
does not, in principle, preclude nation-
al legislation that criminalises refusal 
to submit to biometric data collection, 
even if the person is not ultimately 
prosecuted or convicted for the under-
lying offence. However, such a penalty 
is lawful only if the intended collection 
satisfies the strict necessity require-
ment in Art. 10 of Directive 2016/680 
and the penalty imposed is propor-
tionate as required by Art. 49(3) of the  
EU Charter of Fundamental Rights.
	h Put in focus
The ECJ ruling in Comdribus im-

poses strict limits on the practice of 
police authorities routinely subjecting 
criminal suspects to identification pro-
cedures. In their response to the ques-
tion referred from the Paris court, the 
judges in Luxembourg emphasise the 
importance of citizens’ privacy: as bi-
ometric data falls within the category 
of particularly sensitive personal data, 
it enjoys enhanced protection. Accord-
ingly, the processing of such data is 
only permissible if it is absolutely nec-
essary and is accompanied by appro-
priate safeguards for the fundamental 
rights of the individuals concerned. 
The ruling is likely to have implications 
beyond France. It puts a stop to the 
practice of taking biometric data fol-
lowing every arrest, which is standard 
procedure in many countries. (AP)

CJEU Opens Door to Direct 
Challenges against EDPB Decisions 

The ECJ has clarified the legal status 
of binding decisions adopted under 
the GDPR’s consistency mechanism, 
holding that decisions of the European 
Data Protection Board (EDPB) that re-
solve disputes between national super-
visory authorities constitute acts open 
to challenge before the EU Courts. In 
its 10 February 2026 judgment in Case 
C-97/23 P (WhatsApp Ireland v Europe-
an Data Protection Board), the Grand 
Chamber of the ECJ found that such 
decisions produce legal effects vis-à-
vis third parties and may directly affect 
the position of the data controller con-
cerned.

By recognising that these decisions 
are not merely internal steps but re-
viewable EU acts, the ECJ set aside 
the General Court, which declared 
WhatsApp’s action inadmissible (Case 
T-709/21), and referred the case back 
for a decision on the merits.
	h Facts of the case
The case arose from an investiga-

tion by the Irish Data Protection Com-
mission into WhatsApp’s compliance 
with transparency obligations under 
the GDPR, following complaints from 
users and non-users. Acting as lead 
supervisory authority for cross-border 
processing, the Irish authority initiated 
an inquiry into WhatsApp’s data-shar-
ing practices, including its exchang-
es with other entities within the Meta 
group.

After a draft decision was circulated 
to other supervisory authorities under 
the GDPR cooperation mechanism, 
several authorities raised objections. 
As no consensus could be reached, 
the dispute was referred to the EDPB 
under Art. 65 GDPR.

In July 2021, the EDPB adopted a 
binding decision requiring the Irish au-
thority to revise its draft. The instruc-
tions included that additional GDPR 
infringements be found, that certain 
data (including data resulting from 
“lossy hashing”) be classified as per-

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62024CJ0371
https://curia.europa.eu/site/upload/docs/application/pdf/2026-02/cp260011en.pdf
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%22C-97%2F23+P%22&sort=ALL_DATES-DESC
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%22C-97%2F23+P%22&sort=ALL_DATES-DESC
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%22T-709%2F21%22&sort=ALL_DATES-DESC&publishedId=T-709%2F21
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&searchTerm=%22T-709%2F21%22&sort=ALL_DATES-DESC&publishedId=T-709%2F21
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sonal data, and that the level of admin-
istrative fines be increased.

In August 2021, the Irish authority 
adopted its final decision, incorporat-
ing the EDPB’s findings. It imposed a 
reprimand, corrective measures, and 
fines totalling €225 million. While 
WhatsApp challenged that final de-
cision before the Irish courts, it also 
brought an action for annulment be-
fore the General Court against the 
EDPB decision itself.

The General Court dismissed that 
action as inadmissible, considering 
the EDPB decision to be a preparatory 
act without independent legal effects 
and not directly concerning WhatsApp. 
WhatsApp appealed.
	h Judgment and reasoning
In its opposing judgment favouring 

the admissibility of the action under 
Art.  263 TFEU, the ECJ first clarified 
that the EDPB‘s decision cannot be 
regarded as intermediate step as it 
definitively determines its position on 
the issues referred to it and is legally 
binding on the national supervisory au-
thorities concerned.

Second, the ECJ found that the 
decision was  of direct concern to 
WhatsApp. The EDPB’s findings – 
such as the identification of addition-
al infringements and the requirement 
to increase fines – directly affected 
WhatsApp’s legal situation. The Irish 
supervisory authority was bound by 
those findings and had no discretion to 
depart from them in its final decision. 
The absence of direct enforceability 
against WhatsApp did not preclude a 
finding of direct concern.

As a result, the Court of Justice re-
jected the General Court’s approach, 
which had focused on the intermedi-
ate nature of the EDPB decision and 
the availability of judicial remedies 
at national level. Therefore, the ex-
istence of parallel remedies (before 
national courts against the final de-
cision and before EU courts against 
the EDPB decision) does not exclude 
direct concern.

	h Significance
The judgment strengthens judicial 

review within the GDPR enforcement 
system. It confirms that binding de-
cisions adopted by the EDPB under 
Art.  65 GDPR are not merely internal 
coordination tools but legally relevant 
acts that can be challenged directly 
before the EU Courts.

More broadly, the ruling clarifies the 
structure of the GDPR’s “composite” 
enforcement mechanism. While na-
tional supervisory authorities formally 
adopt the final decision, the EDPB’s 
binding determinations on key legal 
issues can independently affect the 
rights and obligations of controllers. 
Those determinations must therefore 
be open to direct judicial scrutiny at EU 
level. (AP)	

EU and Brazil Mutually Recognise 
Data Protection Standards 

On 26 and 27 January 2026, the Euro-
pean Commission and Brazil adopted 
corresponding adequacy decisions, 
respectively, allowing personal data to 
be transferred between Brazil and the 
EU for business, administrative and 
research purposes without addition-
al safeguards. These decisions fol-
lowed the launch of the EU adequacy 
procedure in September 2025 and the 
subsequent green light European Data 
Protection Board for the Commission’s 
draft decision. The Board highlighted 
the close alignment of Brazil’s data 
protection framework with the General 
Data Protection Regulation (GDPR). 

Pursuant to Art.  45(3) GDPR, the 
Commission recognised that Brazil 
ensures a level of data protection es-
sentially equivalent to that guaranteed 
within the EU. The decision builds on 
the substantial development of Bra-
zil’s data protection framework, par-
ticularly the adoption of the General 
Data Protection Law (Lei Geral de 
Proteção de Dados, LGPD) in 2018 and 
the subsequent establishment of an 
independent national data protection 
authority.

In a joint press statement, Michael 
McGrath (Commissioner for Democ-
racy, Justice, the Rule of Law and 
Consumer Protection), and Waldemar 
Gonçalves Ortunho Júnior (President 
of the Brazilian Data Protection Author-
ity) emphasised the benefits of these 
decisions for citizens, businesses and 
public authorities. By enabling person-
al data to flow in both directions with-
out the need for additional safeguards 
or prior authorisations, the new frame-
work is expected to boost digital trade, 
reduce compliance costs and enhance 
legal certainty. The decisions thereby 
create the world’s largest area of free 
and safe data flows, encompassing 
approximately 670 million consumers.

The mutual adequacy decisions 
also complement the EU-Mercosur 
Partnership Agreement and the Inter-
im Trade Agreement, both of which 
were signed on 17  January 2026. 
While the agreements seek to deepen 
political and economic ties and facili-
tate cross-border trade, the adequacy 
decisions reinforce these efforts by 
removing data protection-related barri-
ers to personal data transfers between 
the EU and Brazil.

Notably, from a criminal justice per-
spective, the Brazilian adequacy deci-
sion expressly excludes transfers car-
ried out exclusively for public security 
and law enforcement purposes. There-
fore, the mutual adequacy decisions do 
not provide a legal basis for the direct 
exchange of operational data between 
law enforcement authorities. Such co-
operation is governed separately, in 
particular by the EU-Brazil agreement 
on cooperation with and through Eu-
ropol. This agreement enables the ex-
change of personal and non-personal 
data for law enforcement purposes 
and was signed in March 2025 and for-
mally concluded in September 2025 
(eucrim 1/2025, 15). 

Both sides will continuously moni-
tor developments in the other party’s 
data protection framework and con-
duct an initial review within four years. 

https://ec.europa.eu/commission/presscorner/detail/en/ip_26_229
https://www.edpb.europa.eu/our-work-tools/our-documents/opinion-art-70/opinion-282025-regarding-european-commission-draft_en
https://commission.europa.eu/news-and-media/news/joint-press-statement-michael-mcgrath-and-waldemar-goncalves-ortunho-junior-director-president-2026-01-28_en
https://www.consilium.europa.eu/en/policies/eu-mercosur-agreements-explained/
https://www.consilium.europa.eu/en/policies/eu-mercosur-agreements-explained/
https://www.consilium.europa.eu/en/policies/eu-mercosur-agreements-explained/
https://eucrim.eu/news/cooperation-agreement-between-europol-and-brazil/
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If either framework ceases to ensure an 
adequate level of protection, the corre-
sponding adequacy decision may be 
suspended, amended or repealed. (JK)

Freezing of Assets / Confiscation 

ECJ Clarifies Scope of and 
Fundamental Rights Refusal Ground 
in Confiscation Regulation 

 On 17  March 2026, the ECJ, 
sitting as the Grand Chamber, 
delivered its judgment in Case 

C-8/24 (D. d.o.o. v Županijsko državno 
odvjetništvo u Zagrebu) concerning the 
mutual recognition of confiscation or-
ders under Regulation 2018/1805. The 
case clarified whether the Regulation 
applies to confiscation orders issued 
in criminal proceedings that ended in 
an acquittal, but in which the court 
nevertheless ordered confiscation of 
property considered to be the pro-
ceeds of another criminal offence. Fur-
thermore, the ECJ ruled on the ground 
for non-recognition due to a manifest 
breach of fundamental rights. It is the 
first ECJ judgment that interprets the 
2018 Regulation on the mutual recog-
nition of freezing and confiscation or-
ders (eucrim 4/2018, 201–202).
	h Background of the case
The case arose from Slovenian 

criminal proceedings concerning al-
leged abuse of position or power. The 
defendants were ultimately acquitted 
of that offence. However, the Slove-
nian criminal court found that certain 
shares owned by a Croatian compa-
ny constituted the proceeds of other 
criminal offences, namely acting to the 
detriment of creditors and money laun-
dering. Those offences had not led to 
an indictment against the persons al-
legedly involved.

On that basis, the Slovenian court 
ordered confiscation of the shares. 
The order was transmitted to Croatia 
for recognition and execution under 
Regulation 2018/1805. The owner of 
the shares challenged recognition of 

the order, arguing, among other things, 
that the Regulation should not apply 
because the underlying proceedings 
had ended in an acquittal against other 
defendants and the confiscation relat-
ed to offences for which no indictment 
against him had been brought. He also 
argued that his fundamental rights had 
not been respected in the Slovenian 
proceedings.
	h The ECJ’s ruling
The ECJ held that Regulation 

2018/1805 does apply to such a con-
fiscation order. It emphasised that the 
Regulation covers confiscation orders 
issued following proceedings in rela-
tion to a criminal offence, including 
confiscation without a final convic-
tion. It was therefore irrelevant that 
the criminal proceedings ended in an 
acquittal, that the confiscation con-
cerned property considered to be the 
proceeds of different offences, and 
that no indictment had been brought 
against the persons allegedly involved 
in those offences.

Looking at the possible refusal of 
recognition and execution on fun-
damental rights grounds, the ECJ 
held that Art.  19(1)(h) of Regulation 
2018/1805 allows refusal, in excep-
tional circumstances, where specific 
and objective evidence provides sub-
stantial grounds to believe that execu-
tion would entail a manifest breach of 
a relevant Charter right.

The judges in Luxembourg stressed 
that this is a strict and exceptional 
ground for refusal. The executing au-
thority does not have to carry out the 
two-step test developed in the Europe-
an Arrest Warrant case law, requiring 
a prior finding of systemic or general-
ised deficiencies in the issuing Mem-
ber State. Instead, it must conduct an 
individual assessment of whether exe-
cution would entail a manifest breach 
of fundamental rights in the particular 
case.

In the case at hand, the executing 
authority could not refuse recognition 
and execution solely on the basis of 

alleged fundamentalrights violations 
in the issuing Member State where the 
person had been properly served, in a 
language they understood, with parts 
of the judgment sufficient to enable an 
appeal, but did not exhaust the reme-
dies available there. However, if the 
executing authority has doubts about 
service or the protection of fundamen-
tal rights, it must consult the issuing 
authority before refusing recogni-
tion or execution, in accordance with 
Art.  19(2) of Regulation 2018/1805. 
(AP)

ECJ Clarifies Protection of Bona Fide 
Mortgage Creditors in Cross-Border 
Confiscation 

On 29 January 2026, the ECJ delivered 
its judgment in Case C-562/24 (Munik) 
concerning the mutual recognition and 
execution of confiscation orders under 
Framework Decision 2006/783/JHA. 
The case clarified when the rights of a 
mortgage creditor may prevent the ex-
ecution of a confiscation order issued 
in another Member State, in particular 
where the creditor claims to be a bona 
fide third party.
	h Background of the case
The case arose from criminal pro-

ceedings in Italy concerning serious 
fraud, money laundering, and partici-
pation in a criminal organisation. An 
Italian court ordered the confiscation 
of immovable properties of the com-
pany involved in the fraud scheme that 
were located in Slovenia and consid-
ered to constitute the proceeds of the 
offences. The confiscation order was 
transmitted to the Slovenian authori-
ties for recognition and execution in 
March 2019.

Before the recognition and execu-
tion proceedings in Slovenia, in Octo-
ber 2018 and February 2019, a Sloveni-
an company had registered judgment 
mortgages over one of the properties 
in order to secure its claims against 
the convicted company. It argued that 
it was a bona fide third party and that 
execution of the Italian confiscation 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0008
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0008
https://eur-lex.europa.eu/eli/reg/2018/1805/oj/eng
https://eucrim.eu/news/regulation-freezing-and-confiscation-orders/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0008
https://infocuria.curia.europa.eu/tabs/tout?lang=EN&sort=SCORE-DESC&affair_a=%2522C%252D562%252F24%2522&publishedId=C-562%2F24
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32006F0783
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order would prejudice its rights as 
a mortgage creditor. The Slovenian 
court, which has to decide on the exe-
cution of the Italian confiscation order, 
therefore asked the ECJ whether such 
a creditor could fall within the protec-
tion of Art. 8(2)(d) of Framework Deci-
sion 2006/783.

According to this provision, „[t]he 
competent judicial authority of the ex-
ecuting State […] may also refuse to 
recognise and execute the confisca-
tion order if it is established that: the 
rights of any interested party, including 
bona fide third parties, under the law 
of the executing State make it impos-
sible to execute the confiscation order, 
including where this is a consequence 
of the application of legal remedies in 
accordance with Article 9“.
	h The ECJ’s ruling
The ECJ held that a mortgage cred-

itor may qualify as an interested party 
and, potentially, as a bona fide third 
party within the meaning of Art.  8(2)
(d) of Framework Decision 2006/783. 
As a result, the competent authority 
of the executing Member State may 
refuse to recognise or execute a con-
fiscation order if the creditor’s rights 
make execution impossible under na-
tional law.

The ECJ clarified that, for the bona 
fide status, it must be established that 
that third party was not aware of the 
fact that the purpose of that transfer or 
acquisition was, for the suspected or 
accused person, to avoid confiscation. 
The creditor’s bona fide status must 
be assessed by the national court in 
light of all the circumstances. The fact 
that the judgment mortgage was regis-
tered before the recognition and execu-
tion proceedings – and even before the 
confiscation order itself – may indicate 
the absence of fraudulent behaviour. 
At the same time, the national court 
must consider circumstances that 
may point in the opposite direction, 
such as whether insolvency or crimi-
nal proceedings were already pending 
when the mortgage was registered.

The ECJ therefore concluded that 
Art. 8(2)(d), read in light of Art. 17(1) 
of the Charter, allows the executing 
Member State to refuse recognition or 
execution of a confiscation order con-
cerning immovable property that con-
stitutes proceeds of crime where the 
rights of a bona fide mortgage creditor 
would make execution impossible. It 
remains for the national court to deter-
mine whether the creditor was in fact 
acting in good faith. (AP)

Cooperation 

Police Cooperation 

ECBA: Recommendations for Reform 
of INTERPOL’s Systems 

In February 2026, the European Crimi-
nal Bar Association (ECBA) released a 
report that made several proposals for 
improvements of operation of INTER-
POL’s data processing and oversight 
mechanisms. A particular focus is laid 
on the Commission for the Control of 
INTERPOL’s Files (CCF). The report 
drew on ECBA members’ practical ex-
perience of acting for individuals af-
fected by INTERPOL alerts. It highlight-
ed progress made following reforms 
of INTERPOL in the past decade as 
well as the need for further improve-
ments. It identified ongoing challenges 
in relation to a range of topical areas:
	� Delays;
	� Pre-emptive requests;
	� Wanted person diffusion notices;
	� The recognition of extradition deci-

sions;
	� INTERPOL‘s asylum and refugee 

policy;
	� Confidentiality and communication;
	� Publicity;
	� Applications for revision;
	� Appeal, remedies, redress;
	� Impact of CCF decisions and re-

peated requests;
	� Impartiality of and public confi-

dence in the CCF.

The ECBA‘s recommendations refer, 
inter alia, to the following: 
	� Doing more regular and consistent 

updates on case progress or enhanced 
communication channels;
	� Implementing an amended process 

of disclosure of information, and revis-
ing the Operating Rules, so that it is en-
sured that an applicant has the ability 
to comment on an National Central Bu-
reau‘s (NCB’s) reasons for restrictions 
and achieves greater use of summa-
ries in lieu of outright restriction;
	� Ensuring more transparency and 

details regarding which information 
is shared between the CCF, the NCBs, 
and the Interpol General Secretariat 
(IPSG), including clearer rules on infor-
mation processing within the IPSG;
	� Establishing a review mechanism 

for wanted person diffusions similar 
to that applied for Red Notices;
	� Reviewing the guidelines in order to 

assist applicants in identifying infor-
mation that should not be disclosed 
and providing reasons for this;
	� Reducing the overall number of re-

vision applications by improving dis-
closure during the course of proceed-
ings and introducing a right of appeal 
against CCF decisions;
	� Establishing a formal monitoring 

mechanism to track whether NCBs 
implement deletion and correction de-
cisions.

In addition, the report includes a 
number of recommendations on im-
proving the CCF‘s internal organisation 
and strengthening its independence. 
Lastly, the ECBA expressed its hope 
that the report will feed into the further 
discussions on the reform of the CCF. 
It stressed that any reform of the CCF 
statute should not proceed in a piece-
meal fashion and a thorough consul-
tation of any further reform process 
should take place. 

Based on the ECBA’s February 2026 
report, the ECBA & LATR provided a 
further statements on the proposed 
reform of the CCF statute in March 
2026. The statement urge INTERPOL 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0562
https://ecba.org/extdocserv/projects/EAW/20260213-Safeguarding-INTERPOLs-Systems--Recommendations-for-Reform.pdf
https://ecba.org/extdocserv/projects/EAW/20260213-Safeguarding-INTERPOLs-Systems--Recommendations-for-Reform.pdf
https://ecba.org/extdocserv/echoxxv/linkedin/ECBA-and-LATR-Submit-Joint-Response-to-INTERPOLs-CCF-Statute-Amendments.pdf
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to prioritise procedural fairness and 
equality of arms for individuals over 
new obligations for applicants. (TW)

Judicial Cooperation 

ECJ: Speciality Rule in TCA  
is No Refusal Ground 

On 23 April 2026, the ECJ held in Case 
C-528/24 (Boothnesse) that a possible 
infringement of the speciality rule – a 
basic concept in extradition law – by 
the issuing State does not constitute, 
in itself, a ground for the executing ju-
dicial authority to refuse the execution 
of an extradition arrest warrant.
	h Background of the case and 

question examined
In the dispute in the main proceed-

ings, three defendants objected to 
their extradition from Ireland to the 
United Kingdom (UK) on the ground 
that the arrest warrant issued for the 
prosecution of fraud did not include 
their conviction for contempt of court, 
as the defendants had failed to com-
ply with restraint orders; the UK court 
had imposed an imprisonment of six 
months on each defendant for this act. 
However, according to the UK authori-
ties, „contempt of court“ is classified 
as a civil matter and not as a criminal 
offence, therefore, the arrest warrant 
could not include this act.

Given a reference for preliminary rul-
ing from the Irish Supreme Court, the 
ECJ had to examine whether, in such 
situations, Art.  625 of the Trade and 
Cooperation Agreement concluded be-
tween the EU and the United Kingdom 
of Great Britain and Northern Ireland 
(TCA) requires or permits the Irish ju-
dicial authority to refuse the execution 
of the UK arrest warrant. Art. 625 TCA 
governs the speciality rule in cross-bor-
der extradition and surrender proceed-
ings between EU Member States and 
the UK. It ensures that a surrendered 
person is not prosecuted, sentenced, 
or detained for any offense commit-
ted prior to their surrender, other than 

the specific crime for which they were 
handed over. For further details eu-
crim 4/2025, 282–283 summarising 
the Advocate General‘s opinion in the 
case.
	h The ECJ’s decision and reasoning
According to the ECJ, the fact that 

the requested persons who are the 
subject of arrest warrants issued on 
the basis of the TCA with a view to 
bringing criminal prosecutions for a 
criminal offence has been sentenced, 
in the issuing State, to a penalty involv-
ing deprivation of liberty for another 
offence, which is not the subject of 
that arrest warrant, does not permit, in 
itself, the competent judicial authority 
to refuse to execute that arrest war-
rant. This follows from a literal, con-
textual and teleological interpretation 
of the provision:
	� The wording of Art.  625 TCA does 

not indicate that the executing judicial 
authority is required, before ruling on 
the surrender of the requested person, 
to check whether the authorities of 
the issuing State are required to com-
ply with the speciality rule or whether 
those authorities in fact comply, in 
practice, with that rule;
	� The extradition refusal grounds are 

set out in Arts. 600 and 601 TCA which 
do not include a reference to Art. 625 
TCA;
	� Allowing the executing judicial au-

thority to conduct a general review of 
whether the issuing authorities upheld 
the requirements of the TCA would 
impede the efficiency of the surrender 
mechanism established by the TCA.

However, the ECJ acknowledged 
that the infringement of the speciality 
rule must be seen in the context of the 
right not to execute an arrest warrant 
if there are valid reasons for believing 
that there would be a real risk to the 
protection of that person’s fundamen-
tal rights if he or she were surrendered 
to the United Kingdom (Arts.  524(2), 
604 lit. c) TCA). The fundamental rights 
in Art  47 CFR would be infringed, for 
example, if the requested person did 

not have, in the issuing State, any legal 
remedy enabling him/her to invoke an 
alleged breach of the speciality rule. It 
is finally for the referring court to ex-
amine whether the requested persons‘ 
fundamental rights risk to be infringed 
in the UK. (TW)

European Arrest Warrant 

ECJ: Executing Member State Must 
Ensure Enforcement of Custodial 
Sentence if it Denies Surrender due 
to Fundamental Rights Grounds 

 If an EU Member State refuses 
the surrender of persons due 
to bad detention conditions in 

the EU Member States that sentenced 
them, the refusing Member State is re-
quired to enforce the prison sentence 
on its own territory. The main aim must 
be to avoid impunity of the requested 
person. This is the key statement of 
the Grand Chamber of the ECJ in its 
judgment of 4 June 2026 in the Joined 
Cases C-722/23 (Rugu) and C-91/24 
(Aucroix).
	h Background of the cases and legal 

question
In the dispute of the main proceed-

ings, the Belgian courts refused to sur-
render a Romanian national residing in 
Belgium and a Belgian national to Ro-
mania and Greece respectively in ac-
cordance with Art. 1(3) of the Frame-
work Decision 2002/584/JHA on the 
European arrest warrant (FD EAW) in 
conjunction with the ECJ case law in 
Aranyosi and Căldăraru (Joined Cases 
C-404/15 and C-659/15 PPU (eu-
crim 1/2016, 16)). They argued that 
the EAWs from Romania and Greece, 
which sought to enforce custodial sen-
tences against the defendants, could 
not be executed due bad detention 
conditions which would infringe the 
defendants‘ fundamental rights under 
Art. 4 CFR.

The referring Belgian Court of Cas-
sation asked the ECJ what conse-
quences the refusal would have for 

https://infocuria.curia.europa.eu/tabs/affair?lang=EN&searchTerm=c-528%2F24&publishedId=C-528%2F24
https://infocuria.curia.europa.eu/tabs/affair?lang=EN&searchTerm=c-528%2F24&publishedId=C-528%2F24
https://eucrim.eu/news/ag-opinion-on-speciality-rule-in-tca/
https://eucrim.eu/news/ag-opinion-on-speciality-rule-in-tca/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62023CJ0722
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-722%2F23%22&publishedId=C-722%2F23
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-722%2F23%22&publishedId=C-722%2F23
https://infocuria.curia.europa.eu/tabs/jurisprudence?sort=DOC_DATE-DESC&searchTerm=%22C-722%2F23%22&publishedId=C-722%2F23
https://eur-lex.europa.eu/eli/dec_framw/2002/584/oj/eng
https://eur-lex.europa.eu/eli/dec_framw/2002/584/oj/eng
https://curia.europa.eu/juris/fiche.jsf?id=C%3B404%3B15%3BRP%3B1%3BP%3B1%3BC2015%2F0404%2FJ&nat=or&mat=or&pcs=Oor&jur=C%2CT%2CF&for=&jge=&dates=&language=en&pro=&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&oqp=&td=%3BALL&avg=&lgrec=en&parties=aranyosi&lg=&cid=5131902
https://curia.europa.eu/juris/fiche.jsf?id=C%3B404%3B15%3BRP%3B1%3BP%3B1%3BC2015%2F0404%2FJ&nat=or&mat=or&pcs=Oor&jur=C%2CT%2CF&for=&jge=&dates=&language=en&pro=&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&oqp=&td=%3BALL&avg=&lgrec=en&parties=aranyosi&lg=&cid=5131902
https://eucrim.eu/issues/2016-01/
https://eucrim.eu/issues/2016-01/
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the enforcement of the Romanian and 
Greek verdicts imposing custodial sen-
tences. In particular, it wished to know 
whether the Belgian judicial authorities 
may, or even must, apply in addition the 
ground for optional non-execution pro-
vided for in Art. 4(6) FD EAW in order to 
prevent the impunity of the requested 
persons. Pursuant to Art. 4(6) FD EAW, 
an executing judicial authority may 
refuse to execute the EAW if that war-
rant has been issued for the purposes 
of enforcing a custodial sentence or 
detention order, where the requested 
person is staying in, or is a national 
or resident of, the executing Member 
State and that State undertakes to en-
force the sentence or detention order 
in accordance with its domestic law.

For details eucrim 2/2025, 151 
summarising the opinion of Advocate 
General (AG) Rantos in the present 
case.
	h The ECJ’s decision and reasoning
The judges in Luxembourg first held 

that the optional refusal ground of 
Art. 4(6) FD EAW cannot be applied as 
a complement to the ground for man-
datory non-execution resulting from 
Art.  1(3) FD EAW. The opposite ap-
proach would disregard the objectives 
pursued by each of those grounds as 
well as their respective nature.

However, the ECJ acknowledged 
that the EAW mechanism, which 
seeks to combat the impunity of a 
person requested for extradition who 
is present in a territory other than that 
in which he or she has committed an 
offence, must be respected. To this 
end, an executing authority that refus-
es to execute an EAW on fundamen-
tal rights grounds is required actively 
to seek to ensure that the requested 
person does not go unpunished as a 
result of that refusal. Therefore, the 
question raised in the present case 
must be resolved on the basis of 
Framework Decision 2008/909/JHA 
on the application of the principle of 
mutual recognition to judgments in 
criminal matters imposing custodi-

al sentences or measures involving 
deprivation of liberty for the purpose 
of their enforcement in the European 
Union (FD 2008/909).

The ECJ provides several clarifica-
tions on how FD 2008/909 should be 
applied in the present situation. These 
include:
	� The objective of FD 2008/909 to in-

crease the requested person’s chanc-
es of reintegrating into society must 
be reconciled with the objective of FD 
2002/584 to combat impunity;
	� The executing judicial authority 

must apply FD 2008/909 in order to 
obtain recognition, in its territory, of 
the judgment imposing the sentence, 
delivered in the issuing Member State, 
which justified the issue of the EAW 
and, on the basis of that recognition, 
to ensure the enforcement of that sen-
tence in that territory;
	� In accordance with Art.  4(5) FD 

2008/909, the executing authority 
must, on its own initiative, request the 
issuing Member State to forward the 
criminal judgment to it, together with 
the necessary certificate;
	� When exercising discretion to re-

fuse such transmission of the judg-
ment, the issuing Member State must 
take due account of the fact that, as 
a result of that refusal, the sentenced 
person would remain unpunished;
	� The judicial authorities involved 

must finally respect Art.  6(2) FD 
2008/909 which provides for excep-
tions to the requirement for the con-
victed person‘s consent to the enforce-
ment of the sentence in his/her home 
country or country of residence.
	h Put in focus
The reasoning of the ECJ‘s Grand 

Chamber differs from the approach 
chosen by AG Rantos in the present 
case (eucrim 2/2025, 151). The 
AG advocated for the application 
of Art.  4(6) FD EAW in addition to 
Art. 1(3) FD EAW. While the AG also 
applied FD 2008/909, he stressed 
the connection between Art. 4(6) FD 
EAW and the FD 2008/909, as set out 

in Art. 25 FD 2008/909. While the AG 
reached the result by advocating that 
the refusing Member State is required 
to enforce the sentence against the 
requested person on its own territory 
following a refusal to execute an EAW 
due to fundamental rights grounds on 
the basis of Art. 1(3) FD EAW, the ECJ 
appears more lenient requiring „only“ 
that the executing Member State 
must „actively seek“ the enforcement 
of the custodial sentence on its terri-
tory by way of applying FD 2008/909 
exclusively. 

Both, the ECJ and the AG adhere, 
however, to the case law that the 
avoidance of impunity is one of the Un-
ion‘s primary objectives. This objective 
is included not only in the EAW mecha-
nism, but also in the founding treaties, 
as Art. 3(2) TEU offers the Union‘s citi-
zens an area of freedom, security and 
justice without internal frontiers, in 
which the free movement of persons is 
ensured alongside appropriate meas-
ures to prevent and combat crime. The 
judges in Luxembourg explicitly stress 
this again.

Furthermore, the ECJ‘s judgment in 
Rugu and Auctroix reiterates the need 
for loyal cooperation between the ju-
dicial authorities of the EU Member 
States that operate in this area of free-
dom, security and justice. According to 
the ECJ, this cooperation must inform 
the dialogue between the executing 
and issuing authorities in order to en-
sure that the operation of the EAW is 
not brought to a standstill. (TW)

ECJ: Execution of EAW if Offence 
Was Committed Also in the Territory 
of Executing State 

In its judgment of 12  February 2026 
in Case C-712/25 PPU (Rastoshev), 
the ECJ ruled that the executing au-
thorities cannot automatically refuse 
the execution of a European Arrest 
Warrant (EAW) if the offence has 
been committed in whole or in part in 
the territory of the executing Member 
State. This was the first time that the 

https://eucrim.eu/news/ag-domestic-enforcement-in-the-event-of-refusal-to-surrender-on-grounds-of-fundamental-rights/
https://eur-lex.europa.eu/eli/dec_framw/2008/909/oj/eng
https://eucrim.eu/news/ag-domestic-enforcement-in-the-event-of-refusal-to-surrender-on-grounds-of-fundamental-rights/
https://curia.europa.eu/site/upload/docs/application/pdf/2026-06/cp260078en.pdf
https://curia.europa.eu/site/upload/docs/application/pdf/2026-06/cp260078en.pdf
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62025CJ0712
https://juris.curia.europa.eu/juris/fiche.jsf?id=C%3B712%3B25%3BRP%3B1%3BP%3B1%3BC2025%2F0712%2FJ&nat=or&mat=ELSJ.COJP%252Cor&pcs=Oor&jur=C%2CT%2CF&for=&jge=&dates=&language=en&pro=&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&oqp=&td=%3BALL&avg=&lgrec=en&lg=&cid=1493897
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ECJ had delivered an interpretation in 
respect of the optional refusal ground 
of Art.  4(7) of Framework Decision 
2002/584/JI (FD EAW). Pursuant to 
Art. 4(7)(a) FD EAW, the executing ju-
dicial authority may refuse to execute 
the EAW where it relates to offences 
which are regarded by the law of the 
executing Member State as having 
been committed in whole or in part in 
the territory of the executing Member 
State or in a place treated as such.
	h Background of the case and 

question referred
The main proceedings concern 

the execution of an EAW in Bulgaria. 
The EAW was issued by the Court of 
Marseille, France, against Bulgarian 
national XM for the purpose of pros-
ecuting several offences allegedly 
committed between 2018 and 2024. 
Those offences were committed with-
in the framework of an international 
criminal organisation with the aim 
of rigging sports competitions and 
took place in the territory of multiple 
Member States, including France and 
Bulgaria. The referring Sofiyski grads-
ki sad (Sofia City Court, Bulgaria) has 
doubts as to whether it can refuse the 
surrender on the basis of Art.  4(7))
(a) FD EAW. It points out the exist-
ence of two divergent lines of case 
law regarding the interpretation of the 
provision transposing Art. 4(7)(a) FD 
EAW into Bulgarian law. According to 
the first line of case law, the fact that 
the offence was committed, in whole 
or in part, in the territory of Bulgaria 
cannot, in itself, justify a refusal to 
enforce the sentence; rather, an over-
all assessment must be carried out. 
Conversely, according to the second 
line of case law, such a circumstance 
should be regarded as sufficient 
grounds to refuse execution, since the 
Bulgarian Criminal Code is applicable 
to all offences committed in the ter-
ritory of that Member State, without 
exception. The Sofia court wondered 
which line of case law complies with 
the FD EAW.

	h The ECJ’s decision and reasoning
At the outset, the ECJ recalled that 

Art. 4 FD EAW sets out optional refusal 
grounds. Depriving executing Member 
State‘s judicial authorities of the pos-
sibility to have a margin of discretion 
would substitute the mere option to 
refuse with a genuine obligation, even 
though the refusal of an EAW consti-
tutes the exception, the execution of 
the EAW being the general rule.

As regards specifically Art. 4(7)(a) 
FD EAW, the judges in Luxembourg 
noted that the Union legislature in-
tended to allow the person who is 
the subject of an EAW issued for the 
purposes of conducting a criminal 
prosecution, to be prosecuted by the 
authority in the most appropriate po-
sition for the proper administration of 
criminal justice.

Furthermore, a refusal solely on the 
ground that the offence in question 
was also committed in the territory of 
the executing Member State, without 
considering the specific circumstanc-
es of each case, would undermine the 
objective of the EAW mechanism: en-
suring that perpetrators do not remain 
unpunished in the area of freedom, 
security and justice. This objective is 
also included in Art. 3(2) TEU.

In conclusion, the application of the 
ground for non-execution set out in 
Art.  4(7)(a) FD EAW should be left to 
the discretion of the executing judicial 
authority. This applies a fortiori where 
the offences giving rise to the EAW 
form part of a complex international 
criminal organisation affecting the ter-
ritories of multiple Member States.

Lastly, the ECJ clarified the circum-
stances that the executing judicial 
authority must take into account in 
its assessment. These include, inter 
alia:
	� The nature and characteristics of 

the offence;
	� The international dimension of the 

offence(s);
	� The place where the damage result-

ing from that offence materialised;

	� The progress of the criminal pro-
ceedings in the issuing Member State 
and, depending on the case, in the exe-
cuting Member State.

As a result, Bulgarian law interpret-
ed in the sense that the fact that the 
offence, for which an EAW was issued 
for the purposes of conducting a crim-
inal prosecution, was committed, in 
whole or in part, on the territory of the 
executing Member State (here: Bulgar-
ia) is insufficient ground for refusing 
the execution of the EAW. (TW)

Trackathon to Locate Fugitives 
On 3 and 4 June 2026, nearly 100 in-
vestigators and open-source intelli-
gence (OSINT) specialists from 31 
countries gathered at Europol head-
quarters for the 2026 edition of the 
ENFAST Trackathon. This event was 
a highly focused, high-intensity opera-
tion aimed at tracking down some of 
the most dangerous fugitives currently 
at large across Europe. The initiative 
concentrated specifically on high-
priority cases that were nominated  
by the European Network of Fugitive 
Active Search Teams (ENFAST), work-
ing in close collaboration with member 
countries to identify and target these 
elusive criminals.  

The operation was designed to fo-
cus on individuals who have success-
fully managed to avoid arrest despite 
extensive and ongoing efforts by na-
tional Fugitive Active Search Teams 
(FAST) dedicated to locating and ap-
prehending them. Each of these fugi-
tives is subject to a European Arrest 
Warrant, which authorizes their cap-
ture and extradition across member 
states. The coordinated effort aimed 
to close the gaps in enforcement and 
bring these fugitives to justice.  

By employing advanced OSINT and 
social media intelligence techniques, 
the participating teams worked collabo-
ratively and intensively to trace fugitives 
who continue to evade justice across 
national borders. FAST intervention 
teams stationed throughout Europe re-

https://www.europol.europa.eu/media-press/newsroom/news/europe-wide-race-to-locate-fugitives-unfolds-europol
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mained on high alert and ready to mo-
bilise at any moment, prepared to act 
immediately if a fugitive was success-
fully located through the intelligence 
gathered during the operation.  

Out of the 57 high-level fugitive cas-
es under review during the operation, 
new investigative leads were identified 
in 56 cases, demonstrating the effec-
tiveness of the collaborative effort. In 
26 of these cases, investigators were 
able to obtain valuable information re-
garding the possible whereabouts of 
the fugitives, and these leads will now 
be actively pursued by FAST teams to 
secure arrests and bring these individ-
uals to justice. (CR)

Transfer of Sentenced Persons 

ECJ: No Automatic Refusal to Enforce 
in absentia Convictions 

On 21 May 2026, the ECJ delivered its 
judgment in Case C447/24 (Hölder-
mann) concerning the recognition and 
enforcement of a custodial sentence 
imposed following a trial at which the 
sentenced person did not appear in 
person in the issuing State (in absen-
tia conviction). Interpreting Art.  9(1)
(i) of Framework Decision 2008/909 
as amended by Framework Decision 
2009/299/JHA, the Court first held 
that a sentenced person can be re-
garded as “aware of the scheduled 
trial” where the summons was served 
on defence counsel authorised both 
to conduct the defence and to accept 
service in the issuing State. 

Second, the ECJ confirmed that 
Art.  9(1)(i) establishes an optional 
ground for non-recognition. Member 
States therefore cannot require recog-
nition and enforcement to be refused 
solely because none of the situations 
expressly listed in that provision has 
been established. 

Third, in such cases, the executing 
authority must remain able to assess, 
in the light of all the circumstances, 
whether recognition and enforcement 

would nevertheless be compatible 
with the sentenced person’s rights of 
defence. In this assessment, the ex-
ecuting authority must take into ac-
count, among other factors, that the 
person personally requested enforce-
ment in the Member State of his/her 
nationality and where he/she has his/
her centre of interests.
	h Background of the case and 

questions referred
Under Art. 9(1)(i) of Framework De-

cision 2008/909/JHA on the mutual 
recognition of custodial sentences, 
as amended by Framework Decision 
2009/299/JHA, the executing State 
may refuse to recognise and enforce a 
judgment following a trial at which the 
sentenced person did not appear in 
person. The person’s absence cannot, 
however, justify refusal where the case 
falls within one of three situations: 
	� The person was personally sum-

moned or otherwise officially informed 
in due time of the date and place of the 
trial (point (i)); 
	� The person, aware of the scheduled 

trial, had instructed a legal counsellor 
who represented him or her at it (point 
(ii)); or 
	� The person, after being served with 

the decision and informed of the right 
to a retrial or appeal, expressly accept-
ed the decision or did not request a 
retrial or appeal within the applicable 
time frame (point (iii)). 

The German implementation law 
(Section 84b(1) no.  2 of the Gesetz 
über die internationale Rechtshilfe in 
Strafsachen (IRG, Law on internation-
al mutual legal assistance in criminal 
matters)) turns the optional ground 
for non-recognition of the Framework 
Decision into a mandatory bar outside 
those situations.

SO, a German national, was sen-
tenced by a Polish court in 2019 to 
one year’s imprisonment for partici-
pation in an organised criminal group; 
his appeal was dismissed in 2022. 
He attended only a small number of 
the numerous first-instance hearings 

held over more than four years and 
did not appear at the appeal hearing, 
where a lawyer from his instructed de-
fence counsel’s firm represented him. 
Having designated his counsel’s pro-
fessional address as his address for 
service in Poland, the summons to the 
appeal hearing was duly served at this 
address.

At SO’s request, the Polish court 
transmitted the judgment to Germany 
for enforcement, as Germany is both 
his Member State of nationality and 
the centre of his interests. However, 
the Landgericht Berlin (Regional Court, 
Berlin) refused the Berlin prosecutor’s 
application for declaration of enforcea-
bility, holding that SO had neither been 
properly summoned to nor represent-
ed at several first instance hearings. 
At appeal, the Kammergericht Berlin 
(Higher Regional Court, Berlin, Germa-
ny) considered that SO’s conduct could 
weigh in favour of recognition and en-
forcement, but believed that Section 
84b IRG leaves no discretion to take 
such circumstances into account. In 
its reference for preliminary ruling, the 
Kammergericht sought guidance from 
the ECJ on the following issues:
	� Whether service of the summons 

on a legal counselor instructed both 
to conduct the defence and to accept 
service can satisfy the requirement 
that the person concerned was aware 
of the scheduled trial;
	� Whether the person must already 

know the scheduled date and place of 
the hearing when instructing that law-
yer or whether it is sufficient that those 
details are communicated in due time 
before the hearing;
	� Whether Art.  9(1)(i) of Framework 

Decision 2008/909 (as amended) pre-
cludes Section 84b(1) no. 2 IRG, which 
requires recognition and enforcement 
to be refused where the person did not 
appear at the relevant hearing unless 
one of the statutory exceptions applies; 
	� Whether, where none of the situa-

tions listed in Art. 9(1)(i)(i)–(iii) of the 
Framework Decision applies, the exe-

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0447
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02008F0909-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02008F0909-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02008F0909-20090328
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02008F0909-20090328
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cuting authority can take into account 
that the person concerned personally 
requested enforcement in the Member 
State of his or her nationality and cen-
tre of interests.
	h The ECJ’s reasoning on service and 

knowledge of the scheduled hearing
As regards the first question, the 

ECJ held, by analogy with its judgment 
in Kachev (C-135/25 PPU), that service 
of the summons at the professional 
address of legal counsel authorised 
both to conduct SO’s defence and to 
accept service was tantamount to in-
forming SO personally and therefore 
satisfied the awareness requirement 
in Art.  9(1)(i)(ii) of Framework Deci-
sion 2008/909 (as amended). In such 
circumstances, recognition and en-
forcement do not infringe the rights of 
the defence or the rights to an effec-
tive remedy and a fair trial guaranteed 
by Arts. 47 and 48(2) of the EU Charter 
of Fundamental Rights, since SO can 
be regarded as having voluntarily and 
unequivocally waived his right to ap-
pear in person.

On the second question, the ECJ 
clarified the temporal relationship be-
tween the mandate and the person’s 
awareness of the scheduled hear-
ing. The different language versions 
of Art.  9(1)(i)(ii) leave open whether 
“awareness” must relate to the specific 
date and place of the hearing or merely 
to the fact that a trial will take place. 
Consistently with point (i) of the same 
provision and Art.  8(2) of Directive 
2016/343, the judges in Luxembourg 
held that the person concerned must 
be informed in due time of the sched-
uled date and place of the hearing. 
This information need not, however, 
have been available when the mandate 
to the legal counsellor was conferred. 
Requiring knowledge of the hearing 
date at the time when the defence 
counsel was instructed would impose 
an excessive formal requirement and 
could require a mandate covering the 
entire proceedings to be confirmed 
or renewed once the hearing was 

scheduled. This would be particularly 
impracticable in appeal proceedings, 
where the counsel will generally be in-
structed before the date and place of 
the hearing are known. 
	h The ECJ’s reasoning on the  

optional character of the ground  
for non-recognition

Regarding the third question, the 
ECJ emphasised that Art.  9(1)(i) of 
Framework Decision 2008/909 is 
drafted in permissive terms, provid-
ing that the executing authority “may” 
refuse recognition and enforcement. 
Referring to its case law on the iden-
tically worded Art. 4a(1) of the Frame-
work Decision on the European Arrest 
Warrant, the ECJ held that Art.  9(1)
(i) exhaustively and uniformly defines 
the circumstances in which a judg-
ment rendered in the person’s absence 
must nevertheless be recognised and 
enforced. Accordingly, where one of 
the situations listed in points (i)–(iii) 
is established, refusal on that ground 
is precluded; but where none applies, 
refusal remains optional rather than 
mandatory.

National legislation that converts 
this discretion into an automatic bar to 
recognition and enforcement, such as 
Section 84b(1) no. 2 IRG, prevents the 
executing authority from assessing, in 
the light of all the circumstances of the 
individual case, whether the person’s 
rights of defence were nevertheless 
respected. Such legislation is there-
fore incompatible with Art. 9(1)(i). The 
executing authority must interpret this 
domestic law as far as possible in con-
formity with the wording and purpose 
of Framework Decision 2008/909, 
without adopting an interpretation 
contra legem.
	h The ECJ’s reasoning on the factors 

for exercising discretion
According to the ECJ, a request by 

the sentenced person for enforcement 
of the sentence in the Member State 
of his or her nationality and centre of 
interests does not, in itself, consti-
tute a waiver within the meaning of 

Art. 9(1)(i)(iii) of Framework Decision 
2008/909 (as amended), as it does 
not necessarily demonstrate that the 
person has relinquished any available 
right to challenge the conviction.

It can nevertheless be taken into 
account as part of the overall assess-
ment of whether recognition and en-
forcement would impair the rights of 
the defence. Together with the sen-
tenced person’s conduct more gen-
erally, the request may be regarded 
as an indication that recognition and 
enforcement would not impair those 
rights, even where none of the situa-
tions expressly listed in points (i)–(iii) 
of Art.  9 of the Framework Decision 
has been established.
	h Put in focus
In Höldermann, the ECJ transposed 

its interpretation of Art.  4a(1) of the 
Framework Decision on the European 
Arrest Warrant to the instrument on 
mutual recognition of custodial sen-
tences (identically worded Art.  9(1)
(i) of Framework Decision 2008/909). 
This parallel is particularly close, as 
both provisions were introduced by 
Framework Decision 2009/299 with 
the aim of harmonising the rules gov-
erning decisions rendered following a 
trial at which the person concerned did 
not appear in person.

The situations expressly listed in 
Art.  9(1)(i) therefore define the cir-
cumstances in which refusal based 
on the person’s absence is precluded, 
but the ECJ clarified that they do not 
impose an obligation to refuse recog-
nition and enforcement where the re-
quirements could not be established. 
In such cases, the executing authority 
must retain discretion to assess, in the 
light of all the circumstances of the in-
dividual case, whether recognition and 
enforcement would nevertheless be 
compatible with the person’s rights of 
defence. The Court adopted the same 
interpretation in its parallel judgment 
delivered on the same day in Khuzdar 
(C95/24), following a reference from 
an Italian court. (JK)

https://infocuria.curia.europa.eu/tabs/tout?affair_a=C%252D135%252F25%2520PPU&lang=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62024CJ0095
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Foundations

Human Rights Issues 

Committee of Ministers: Declaration 
on the ECHR and Migration 

On 15  May 2026, at the 135th ses-
sion of the Committee of Ministers in 
Chişinău, Moldova, the foreign minis-
ters of the 46 Council of Europe mem-
ber states adopted, by consensus, a 
political declaration on the European 
Convention on Human Rights (ECHR) 
and migration. 

The Declaration follows the infor-
mal Conference of Ministers of Jus-
tice held in Strasbourg on 10 Decem-
ber 2025, where ministers called for 
a common European approach to ad-
dressing contemporary migration-re-
lated challenges within the framework 
of the Convention. The Declaration 
was initiated by CoE’s Secretary Gen-
eral Alain Berset. 

The Declaration reaffirms the CoE 
member states’ commitment to the 
Convention and their support for the 
independence of the European Court 
of Human Rights, underscoring that 
migration-related challenges require 
a coordinated response firmly rooted 
in human rights, democracy, and the 
rule of law. To this end, the ministers 
agreed to pursue these discussions 
within the Council of Europe’s Network 
of Focal Points on Migration. The Dec-
laration addresses the following key 
issues:

	� Immigration control and border 
protection: The Declaration reaffirms 
states’ sovereign right to determine 
their immigration policies, regulate the 
entry and residence of foreign nation-
als, and protect their borders, while 
emphasising that all such measures 
must be implemented in full compli-
ance with the Convention.
	� Expulsion and extradition: The 

Declaration acknowledges that the in-
ability to expel or extradite individuals 
charged with or convicted of serious of-
fences can lead to significant challeng-
es for member states. While reaffirming 
the absolute nature of the prohibition of 
torture and inhuman or degrading treat-
ment under Art. 3 ECHR, it stresses that 
the minimum level of severity required 
to engage that provision should remain 
“high and constant” and be applied 
clearly and consistently, so as to avoid 
unnecessary constraints on expulsion 
and extradition decisions. It further 
states that differences in the quality of 
accessible healthcare in the receiving 
state should preclude removal only in 
very exceptional circumstances. With 
regard to the expulsion of foreign na-
tionals convicted of serious offences, 
the Declaration emphasises that, when 
assessing such measures under Art. 8 
ECHR, national authorities enjoy a mar-
gin of appreciation in balancing the 
individual’s right to respect for private 
and family life against the interests of 
national security and public safety.
	� Mass arrivals: The Declaration ac-

knowledges the particular pressure 

that large-scale arrivals place on front-
line states and calls for enhanced 
operational cooperation to prevent 
irregular migration, facilitate returns, 
and combat the human trafficking and 
migrant smuggling networks involved, 
while ensuring full compliance with 
the Convention.
	� Instrumentalisation of migration: 

The Declaration further addresses sit-
uations in which hostile states or other 
actors deliberately facilitate or exploit 
migratory movements to exert pres-
sure on, destabilise, or undermine Eu-
ropean states and their democracies. 
While reaffirming that the migrants 
concerned remain entitled to the pro-
tection of the Convention, it notes that 
both their conduct when attempting 
to cross a state border irregularly and 
the broader context of an orchestrated 
migratory movement may be relevant 
when assessing the state’s compli-
ance with its Convention obligations. 
In this context, the Declaration also 
refers to the ECtHR’s concept of a “de-
mocracy capable of defending itself.”
	� Decision-making and new ap-

proaches: The Declaration calls for 
migration-related decisions to be tak-
en through fair, clear, predictable, and 
timely procedures, with access to 
effective remedies and judicial over-
sight. Even when accelerated proce-
dures are used to process large num-
bers of applications, the principle of 
individualised decision-making must 
be preserved. At the same time, it rec-
ognises that states may pursue “new 
approaches” to address and poten-
tially deter irregular migration. Such 
approaches may include processing 
applications for international protec-
tion in third countries, establishing 
third-country “return hubs”, and coop-
erating with transit countries, provided 
that states continue to fulfil their obli-
gations under the Convention.

The ministers concluded by inviting 
the Secretary General to support activ-
ities aimed at strengthening national 
implementation, capacity-building, and 

  Council of Europe
   Reported by Thomas Wahl (TW) and Joscha Kanstinger (JK)

https://www.coe.int/en/web/portal/-/meeting-of-ministers-for-foreign-affairs-ukraine-migration-and-the-new-democratic-pact-for-europe-on-the-agenda-1
https://www.coe.int/en/web/portal/-/meeting-of-ministers-for-foreign-affairs-ukraine-migration-and-the-new-democratic-pact-for-europe-on-the-agenda-1
https://www.coe.int/en/web/portal/-/meeting-of-ministers-for-foreign-affairs-ukraine-migration-and-the-new-democratic-pact-for-europe-on-the-agenda-1
https://www.coe.int/en/web/portal/-/council-of-europe-foreign-ministers-adopt-political-declaration-on-the-echr-and-migration
https://www.coe.int/en/web/portal/-/council-of-europe-foreign-ministers-adopt-political-declaration-on-the-echr-and-migration
https://www.coe.int/en/web/portal/-/council-of-europe-foreign-ministers-adopt-political-declaration-on-the-echr-and-migration
https://www.coe.int/en/web/portal/-/migration-challenges-council-of-europe-ministers-call-for-political-declaration-on-rights
https://www.coe.int/en/web/portal/-/migration-challenges-council-of-europe-ministers-call-for-political-declaration-on-rights
https://www.coe.int/en/web/portal/-/migration-challenges-council-of-europe-ministers-call-for-political-declaration-on-rights
https://www.coe.int/en/web/portal/-/migration-challenges-council-of-europe-ministers-call-for-political-declaration-on-rights
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co-operation among member States 
and other stakeholders in line with this 
Declaration. The sharing of best prac-
tices should be promoted. (JK)

Committee of Ministers  
Gave Green Light to CoE Action on 
Information Manipulation and Foreign 
Interference 

At their 135th session in Chişinău, 
Moldova, on 14–15  May 2026, the 
Committee of Ministers instructed the 
Secretary General to submit proposals 
for negotiations on a legal instrument 
addressing foreign information manip-
ulation and interference (FIMI), includ-
ing the possible establishment of a 
framework convention. 

The initiative follows on from the 
Secretary General’s 2026 report “The 
New Democratic Pact for Europe in 
times of rupture”, which stressed the 
importance of boosting democratic 
security. FIMI encompasses covert, 
coordinated, or deceptive activities 
undertaken by foreign actors with the 
aim of shaping the information envi-
ronment in ways that undermine dem-
ocratic discourse, public trust, and the 
integrity of electoral processes. Build-
ing on a feasibility study submitted to 
the Committee of Ministers, the initia-
tive reflects the ministers’ assessment 
that such operations pose a substan-
tial threat to the protection of human 
rights, the functioning of democratic 
institutions, and the rule of law.

The aforementioned study was pre-
pared by the Committee of Experts 
on Foreign Information Manipulation 
and Interference (PC-FIMI), which was 
mandated, under the authority of the 
European Committee on Crime Prob-
lems (CDPC), to assess the feasibility 
of establishing such an instrument 
(eucrim 3/2025, 212). The work re-
flects a changed geopolitical environ-
ment, shaped in particular by Russian 
information operations linked to its 
aggression against Ukraine, as well 
as the fragmented national responses 
to an inherently cross-border threat. 

Against this background, the study 
concludes that a common Council 
of Europe instrument is feasible and 
could establish a shared understand-
ing of FIMI, strengthen societal and 
media resilience, improve detection 
and coordination, and enhance inter-
national cooperation.

The legal form and precise scope 
of a future instrument, however, re-
main open. At the CDPC’s 89th plena-
ry meeting in June 2026, delegations 
expressed divergent preliminary views, 
with some favouring a non-binding rec-
ommendation and others supporting 
a framework convention or another 
legally binding instrument (eucrim 
news of 30  July 2026). The appro-
priate role of criminal law is similarly 
unsettled. The study emphasised that 
criminalisation should be considered 
only as a measure of last resort and 
that any response must safeguard 
freedom of expression and comply 
with the principles of legality, necessi-
ty, and proportionality. (JK)

Institutions 

European Committee on Crime  
Problems (CDPC) 

89th CDPC Plenary Meeting:  
Main Results 

This news item continues the reporting 
of key decisions taken and main issues 
discussed by the European Committee 
on Crime Problems (CDPC). The CDPC 
oversees and coordinates the Coun-
cil of Europe’s activities in the field of 
crime prevention and crime control. 
The CDPC meets twice a year in plena-
ry at the headquarters of the Council 
of Europe in Strasbourg (France). The 
89th plenary meeting was held from 9 
to 11 June 2026 under the Chairman-
ship of Lorenzo Salazar (Italy).

The CDPC welcomed the forth-
coming opening for signature of 
the Additional Protocol to the Council 

of Europe‘s Anti-Money Laundering / 
Countering of Financing of Terrorism 
Convention – the Warsaw Conven-
tion (CETS No. 198). The opening for 
signature of the Additional Protocol 
is scheduled for 14  October 2026 
in Strasbourg, after approval by the 
CDPC at its November 2025 plenary 
meeting (eucrim 3/2025, 212) and 
subsequent adoption by the Com-
mittee of Ministers in Chișinău on 
15  May 2026. The Additional Proto-
col will supplement and update the 
Convention in light of international 
regulatory developments. It extends 
the scope of asset recovery tools and 
mechanisms provided for in the Con-
vention, aligning them with standards 
developed in other fora, such as the 
Financial Action Task Force (FATF) 
and the EU, and strengthening the 
powers of competent authorities in 
the field of asset recovery and inter-
national co-operation.

The CDPC also celebrated the 
launch of the Recommendation on 
accountability for technology-facil-
itated violence against women and 
girls, which was jointly prepared by the 
CDPC and the Gender Equality Com-
mission (GEC) and adopted by the 
Committee of Ministers on 4  March 
2026 (CM/Rec(2026)2). The Recom-
mendation provides guidance to CoE 
member states by proposing a com-
prehensive approach to foster an en-
vironment of accountability in which 
technology facilitated violence against 
women and girls is neither facilitated, 
condoned, accepted nor ignored. The 
Recommendation expands beyond 
criminal law and also includes meas-
ures of civil and administrative law.

The Dutch delegation initiated dis-
cussions on the possible way forward 
with regard to the misuse of fireworks 
and pyrotechnics. Several delegations 
reported that fireworks and pyrotech-
nics are increasingly used by criminal 
organisations to create public disorder 
and intimidate others, including law 
enforcement. 
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Delegations also held an exchange 
of views on the nature of the future 
Council of Europe instrument on for-
eign information manipulation and in-
terference (FIMI). The views expressed 
ranged from a framework convention, 
a recommendation, to a binding instru-
ment.

The CDPC also took note of the pro-
gress in the following areas:
	� Practical tools and guidance re-

garding the operation of European 
Conventions in criminal matters and 
accession of non-CoE member states 
to these conventions;
	� With regard to penological issues, 

the draft recommendation on foreign 
nationals in prison, and the SPACE I 
statistics report of May 2026;
	� The preparations of a Recommen-

dation on deterring and fighting the 
smuggling of migrants (SoM) that will 
address the criminalisation of SoM, the 
protection and assistance for smug-
gled migrants, prevention, and interna-
tional cooperation; it will also include 
sections on the financial dimension (a 
“follow-the-money” approach) and the 
digital dimension of SoM;
	� The draft Recommendation on 

deepfakes within the Working Group 
of Experts on Artificial Intelligence and 
Criminal Law (CDPC-AICL); 
	� National practices on crypto assets 

with a focus on decentralised finance 
for financial crime investigations and 
asset recovery.

The agenda also included a com-
prehensive exchange of views on the 
topic of child-friendly justice, where 
delegations thoroughly discussed 
various issues highlighted in the gap 
analysis report. These issues encom-
passed the concerning growing trend 
in some member States towards low-
ering the age of criminal responsibility, 
the urgent need to effectively address 
situations in which children are exploit-
ed by adults to commit crimes, and the 
critical importance of implementing 
strong reintegration measures to sup-
port affected children. (TW)

Areas of Crime 

Corruption

GRECO: Sixth Round Evaluation 
Report on Estonia 

 On 10 April 2026, GRECO pub-
lished its newest report on Es-
tonia. It is the first report of the 

sixth round of mutual evaluations, 
which focuses on preventing corrup-
tion and promoting integrity at the 
sub-national level. GRECO assesses in 
this round particularly the quality of 
governance and accountability of de-
centralised governments. The report 
on Estonia includes the municipalities 
of Tallinn and Tartu.

GRECO acknowledged Estonia‘s 
robust anti-corruption and integrity 
framework which is also evident at 
the municipal level. It also identified a 
number of good practices, such as Tal-
linn’s and Tartu‘s public procurement 
arrangements, their anti-corruption 
clauses in contracts, e-training cours-
es on anti-corruption and ethics for 
elected officials and municipal staff, 
access to official information, and par-
ticipatory budgeting.

GRECO saw, however, room for 
improvement in several areas and 
addressed 12 recommendations to 
the Estonian authorities. In particular, 
these recommendations relate to the 
following:
	� Looking at anti-corruption policy 

and risk management, the rules re-
garding the appointment of members 
of the supervisory boards of municipal 
companies and foundations should be 
reviewed;
	� As far as standards of conduct and 

ethics are concerned, Tallinn and Tar-
tu should equip counselling channels 
on integrity and ethics with clear con-
fidentiality safeguards, raise aware-
ness of these channels, and establish 
arrangements to clearly separate con-
fidential advisory functions from the 
verification and investigation of integ-
rity breaches;

	� In the framework of conflict of in-
terest prevention, practical guidance 
on the implementation of procedural 
restrictions under the Anti-Corruption 
Act and their relationship to criminal 
liability should be developed, and guid-
ance on the exercise of secondary ac-
tivities be clarified; measures should 
also be taken that strengthen the veri-
fication of declarations of interests;
	� On transparency, access to infor-

mation and public participation, citi-
zen participation in decision-making 
should be strengthened, and lobby-
ing be regulated at the central level 
through a clear framework;
	� The subject of control mechanisms, 

oversight and accountability should 
be addressed by strengthening the 
human and administrative capacity 
of internal audit services, introducing 
appropriate safeguards for auditor in-
dependence and objectivity under ro-
tation requirements, reviewing the pro-
tection of whistleblowers against CoE 
standards, and strengthening guid-
ance, training, access to confidential 
advice and effectiveness monitoring.

Estonia was invited to report on 
the measures taken to implement the 
recommendations by 30  September 
2027. (TW)	

GRECO: Sixth Round Evaluation 
Report on Slovakia 

In its second country report within 
the sixth round of mutual evaluations 
(focusing on the prevention of corrup-
tion at the sub-national level), GRECO 
acknowledged Slovakia a well-estab-
lished anti-corruption and integrity 
system. This extends largely at the 
sub-national level, i.e., Bratislava and 
the Trenčín Self-Governing Region, 
which were assessed by GRECO‘s ex-
pert team. GRECO further states that 
both Bratislava and the Trenčin region 
have gone beyond the national frame-
work and have developed a number 
of good practices. This includes ISO 
anti-bribery certification, transparency 
and integrity screening in the recruit-
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ment of employees in managerial posi-
tions, the involvement of stakeholders 
in the preparation of codes of ethics, 
and procurement procedures. Yet, 
GRECO made 13 recommendations 
for areas in which further progress is 
needed. These recommendations in-
clude, for instance:
	� Improving coordination between 

national and sub-national levels in the 
preparation and the implementation 
of national anti-corruption policy doc-
ument;
	� Analysing integrity and corruption 

risks on a regular basis;
	� Introducing integrity safeguards 

for political officials, including mayors 
and presidents of self-governing re-
gions, as well as for their deputies and 
advisers;
	� Coupling codes of ethics and 

conduct (for Bratislava yet to be de-
veloped) with a credible supervision 
and enforcement mechanism, includ-
ing specific and effective sanctions/
measures for violations.

Other recommendations concern 
awareness-raising and enforcement 
measures, outside activities, post-em-
ployment restrictions, rules on gifts, 
the review of declarations of assets, 
liabilities and interests, lobbying and 
whistleblower protection.

GRECO invited the Slovak author-
ities to submit a report on the meas-
ures taken to implement the recom-
mendations by 30  September 2027. 
GRECO will assess these measures by 
its specific follow-up procedure. (TW)

Money Laundering

MONEYVAL: Sixth-Round Mutual 
Evaluation Report on Latvia 

 On 19 February 2026, MONEY-
VAL published its sixth-round 
mutual evaluation report on 

Latvia. This is the first country report 
under the new, sixth evaluation round 
that started in 2024). It is the first coun-
try report under the new, sixth evalua-

tion round, which started in 2024 
(eucrim 3/2024, 199 and eucrim 
3/2025, 214). This report is also the 
first evaluation worldwide conducted 
under the FATF’s 2022 Methodology. 
Based on an on-site visit in November 
2024, the report assesses the effec-
tiveness of Latvia’s system for com-
bating money laundering (ML), terror-
ist financing (TF), and proliferation 
financing, as well as its compliance 
with the FATF Recommendations.

The report notes substantial pro-
gress since the fifth-round evalua-
tion report in 2018 (eucrim 2/2018, 
109). The country’s greatest money 
laundering risk no longer arises from 
its former role as a regional finan-
cial centre dominated by services for 
non-resident clients and significant 
cross-border financial flows. Instead, 
it is now primarily driven by domes-
tic predicate offences – notably the 
shadow economy, fraud, and corrup-
tion – as well as by the growing risk 
of sanctions evasion linked to the EU 
measures adopted in response to Rus-
sia’s war against Ukraine. This risk is 
heightened by Latvia’s external EU bor-
ders with Russia and Belarus.

Against this background, MONEY-
VAL‘s principal findings and its effec-
tiveness ratings for the FATF’s eleven 
Immediate Outcomes (IOs) – key ar-
eas by which the effectiveness of a 
country’s framework and actions to 
protect the financial system is meas-
ured and rated – can be summarised 
as follows:
	h Strengths
	� Risk understanding and financial 

intelligence: Latvia has a sound un-
derstanding of its ML/TF risks and 
benefits from effective inter-agency 
cooperation. The Financial Intelligence 
Unit, for instance, produces high-qual-
ity analysis that is widely used by law 
enforcement authorities (IO.1 and IO.6: 
high effectiveness).
	� Financial supervision: Risk-based 

supervision has improved substantial-
ly, particularly in the banking sector. 

Enhanced supervision by Latvijas Ban-
ka has contributed to a significant re-
duction in financial-sector risks (IO.3: 
substantial effectiveness).
	� Beneficial ownership: Latvia has es-

tablished a robust framework for en-
suring accurate and up-to-date benefi-
cial ownership information. Data from 
the Enterprise Register and reporting 
entities are cross-checked, while com-
petent authorities have timely access 
(IO.5: high effectiveness).
	� Asset recovery: Asset recovery is 

a national priority and is assessed as 
highly effective (IO.8). Latvia seized 
more than €3 billion and confiscated 
over €300 million, primarily through 
non-conviction-based proceedings 
suited to complex cross-border cases.
	h Shortcomings
	� Non-financial-sector supervision: 

This is Latvia’s most significant short-
coming. It is the only area rated as 
“moderately effective” (IO.4), and is the 
sole focus of MONEYVAL’s Key Rec-
ommended Actions. Supervisory re-
sources are not consistently targeted 
at the highest-risk sectors. In particu-
lar, oversight of lawyers remains weak 
due to limited resources, insufficient 
risk-based supervision, and low levels 
of suspicious transaction reporting.
	� Legal persons and legacy cases: Le-

gal persons are prosecuted too rarely, 
and the sanctions imposed are often 
insufficiently dissuasive. Many older 
“laundromat” cases could not be pros-
ecuted because the offenders or ben-
eficial owners were either unknown or 
located abroad.
	� Asset recovery and international co-

operation: Latvia seizes considerably 
more assets than it ultimately confis-
cates, largely due to lengthy judicial 
proceedings delaying final decisions; 
this is compounded by the compara-
tively limited use of international co-
operation in corruption cases, despite 
effective engagement with foreign 
counterparts elsewhere.

Overall, Latvia achieved a high or 
substantial level of effectiveness in 
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ten of the eleven IOs, while all but one 
FATF Recommendation was rated as 
“Compliant” or “Largely Compliant”. 
Consequently, Latvia was placed in 
the regular follow-up process and is 
scheduled to report back to MONEY-
VAL in June 2028. (JK)	

MONEYVAL: Typologies Report  
on Financial Crime Risks Linked  
to Conflict-Related Proceeds 

On 12  March 2026, MONEYVAL re-
leased a typologies report examining 
money laundering (ML), terrorist fi-
nancing (TF), and proliferation financ-
ing (PF) risks linked to conflict-related 
proceeds. Adopted at MONEYVAL’s 
70th Plenary in December 2025 (eu-
crim 4/2025, 289), the report is based 
on information from 17 MONEYVAL ju-
risdictions and recent case studies. It 
identifies key methods by which such 
proceeds are generated, moved, and 
concealed.

The report examines how armed 
conflicts and military aggression cre-
ate conditions in which illicit proceeds 
are generated and laundered and may 
subsequently be used for terrorist or 
proliferation financing. MONEYVAL 
highlights that weakened state insti-
tutions, disrupted markets, and limited 
regulatory and law enforcement ca-
pacity allow conflict-related criminal 
economies to take root and spread 
across borders, thereby perpetuating 
conflict and instability.

The report’s key findings can be 
summarised as follows:
	� Conflict-related financial flows take 

many forms and frequently cross bor-
ders: The report identifies corruption, 
fraud, cybercrime, trafficking of drugs 
and arms, and the misappropriation 
of resources as important sources of 
conflict-related proceeds. These funds 
are then moved through a combination 
of formal and informal financial chan-
nels, corporate structures, and virtual 
assets, sometimes involving state-
linked actors, mercenaries, or private 
military companies.

	� Sanctions circumvention is a ma-
jor conflict-related risk: MONEYVAL 
finds that such schemes are becom-
ing increasingly sophisticated and 
transnational, particularly in the con-
text of proliferation financing. They 
rely on shell and offshore companies, 
third-country intermediaries, and vir-
tual assets to conceal ownership and 
financial flows. The cases examined 
range from concealed transactions in-
volving military and dual-use goods to 
attempts to circumvent restrictions on 
virtual asset services.
	� Conflict-related risks remain insuffi-

ciently reflected in national risk assess-
ments (NRAs): Of the 17 responding 
jurisdictions, seven had not explicitly 
addressed conflict-related ML, TF, or 
PF risks in their latest NRAs, while four 
were updating them. Even where such 
risks were considered, key threats 
such as arms trafficking, cybercrime, 
and the activities of foreign fighters 
or private military companies often 
remained unassessed. Non-profit or-
ganisations (NPOs) illustrate this gap: 
although eight jurisdictions identified 
NPOs as vulnerable to TF abuse, only 
three had examined in depth the risks 
associated with NPOs and crowdfund-
ing platforms in conflict zones.
	� Risk-mitigation measures are ex-

panding, but their implementation re-
mains uneven: Jurisdictions increas-
ingly use targeted financial sanctions, 
asset freezes, confiscation, financial 
intelligence, and cross-border coop-
eration to disrupt conflict-related fi-
nancial flows. Yet, their effectiveness 
is hampered by weak inter-agency 
coordination, limited proactive use of 
financial intelligence, uneven sanc-
tions monitoring, and insufficient pri-
vate-sector engagement.

MONEYVAL therefore encourages 
its members to integrate conflict-re-
lated risks into national risk assess-
ments, translating the findings into 
targeted action plans and supervisory 
indicators. It also calls for closer coop-
eration among competent authorities, 

across borders, and with the private 
sector, alongside the greater use of 
technological tools to trace financial 
flows. Ultimately, the report stresses 
the need to align financial supervision 
more closely with geopolitical risk 
analysis. (JK)

MONEYVAL: Updated Typologies 
Report on Use of Virtual Assets 

On 10 February 2026, MONEYVAL pub-
lished an updated typologies report on 
the misuse of virtual assets (VAs) and 
virtual asset service providers (VASPs) 
for money laundering, terrorist financ-
ing, proliferation financing, and sanc-
tions evasion. Drawing on information 
from 25 jurisdictions, the report fol-
lows up on MONEYVAL’s 2023 review 
(eucrim 3/2023, 272). It reflects the 
rapid technological developments in 
crypto-assets and the wider virtual-as-
set sector, with a particular focus on 
the circumvention of targeted financial 
sanctions.

MONEYVAL records substantial 
progress since the 2023 review, finding 
that many of the regulatory and super-
visory gaps identified at that time have 
narrowed considerably. Within the EU, 
this development has been reinforced 
by the Markets in Crypto-Assets Regu-
lation (EU) 2023/1114 and the recast 
Transfer of Funds Regulation (EU) 
2023/1113 in particular. Nevertheless, 
MONEYVAL finds that stronger regu-
latory frameworks have not yet trans-
lated into equally effective implemen-
tation and enforcement. The report 
highlights the following:
	� Of the jurisdictions reviewed, 81% 

now require VASPs to be licensed or 
registered, and more than 90% have 
designated a competent supervisory 
authority. However, enforcement re-
mains weak, particularly against unli-
censed and offshore providers operat-
ing across borders.
	� Only 46% of the reviewed jurisdic-

tions had operationalised the FATF 
“travel rule”, which requires VASPs 
to obtain and transmit identifying in-
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formation on the originator and ben-
eficiary of virtual asset transfers. 
Although the necessary legal frame-
works are often in place, supervision, 
enforcement, and cross-border imple-
mentation remain underdeveloped.
	� The circumvention of targeted finan-

cial sanctions has become a particular 
concern. Although VASPs are general-
ly subject to the same sanctions obli-
gations as other financial institutions, 
few jurisdictions have robust mech-
anisms for detecting and penalising 
violations. These shortcomings are 
compounded by national risk assess-
ments that frequently pay insufficient 
attention to sanctions evasion and 
proliferation financing and by the lim-
ited availability of systematic data on 
cross-border virtual asset flows.
	� Criminal uses of virtual assets are 

becoming more diverse and sophis-
ticated, as is seen with investment 
and romance fraud, child exploita-
tion, online-recruited money-mule 
networks, and proliferation financing 
by state-sponsored actors. Anonym-
ity-enhancing services and complex 
transaction structures can obscure the 
movement of virtual assets and make 
criminal investigations more difficult.
	� Reporting by VASPs has increased 

markedly, but its practical value re-
mains limited. Among jurisdictions 
providing comparable data, 80% re-
corded an increase between 2022 
and 2024. Reports are often generat-
ed automatically or filed defensively 
without adequate human assessment. 
MONEYVAL believes that fewer, more 
targeted reports would produce better 
financial intelligence and it identifies 
public-private cooperation as a means 
of improving reporting quality. Yet only 
40% of jurisdictions currently have ac-
tive initiatives involving VASPs.
	� International cooperation appears to 

function well, with extensive exchang-
es taking place through FIUs, law-en-
forcement and supervisory networks. 
No jurisdiction reported legal barriers 
to providing assistance. Domestic op-

erational capabilities, remain uneven, 
however. Some authorities still lack 
specialist expertise, blockchain-anal-
ysis tools, or established procedures 
for tracing and securing virtual assets, 
while foreign VASPs and decentralised 
platforms can hinder timely access to 
information and assets.

Overall, MONEYVAL calls on its 
members to sharpen national risk 
assessments, improve the quality of 
VASP reporting, and strengthen the 
expertise and tools needed to investi-
gate and secure virtual assets. It also 
recommends clearer guidance for the 
sector and continued reliance on exist-
ing cross-border cooperation mecha-
nisms. (JK)

Counterfeiting & Piracy 

2026 MEDICRIME Conference: 
Call for Wider Accession to the 
MEDICRIME Convention 

On 28 April 2026, high-level represent-
atives from health, law enforcement, 
customs, and judicial authorities, as 
well as from international organisa-
tions and the private sector adopt-
ed conclusions on the MEDICRIME 
Convention. The Council of Europe‘s 
MEDICRIME Convention is the only 
international criminal law instrument 
aimed at preventing and combating 
threats to public health. It identifies 
activities endangering public health 
as criminal offences, protects victims’ 
rights, and provides the basis for effi-
cient national and international coop-
eration. It entered into force on 1 Jan-
uary 2016 (eucrim 2/2016, 84–85; 
see also eucrim 1/2025, 40–41 and 
eucrim 4/2021, 233).

At a conference in Chișinău, or-
ganised by the Council of Europe to-
gether with the Agency for Medicines 
and Medical Devices of the Republic 
of Moldova‘s Ministry of Health, par-
ticipants acknowledged the growing 
global threat posed by the falsifica-
tion of medical products and related 

crimes. They pointed out that criminal 
networks are increasingly exploiting 
online sales, social media, encrypt-
ed apps, and e-commerce platforms 
to distribute falsified products. Of 
particular concern are lifestyle prod-
ucts, such as weight-loss and perfor-
mance-enhancing drugs, which prom-
ise high profits for organised crime. 
At the same time, emerging technol-
ogies, including artificial intelligence, 
are being used to generate fake en-
dorsements and testimonials. Other 
concerns include the falsification of 
veterinary medical products and the 
increasing circulation of illicit medical 
products in sports.

Against this backdrop, the conclu-
sions include a number of recommen-
dations for future actions, among oth-
er things:
	� Strengthening the promotion of fur-

ther accessions of State Parties to the 
MEDICRIME Convention;
	� Strengthening the 24/7 Network 

on cooperation and information ex-
change;
	� Addressing emerging threats 

through guidance and monitoring;
	� Enhancing national multi-agency 

cooperation and expanding interna-
tional partnerships.

Other priority areas include raising 
public awareness, particularly about 
the risks associated with online pur-
chases, and strengthening victim pro-
tection and access to justice.

At the conference in Chișinău, the 
committee of parties to the MEDIC-
RIME convention also adopted a new 
report on “The Medicrime Convention 
in the age of AI: challenges and oppor-
tunities”. This report was prepared by 
Prof. Fernando Miró Llinares from the 
University Miguel Hernández of Elche 
(Spain). It evaluates the impact of AI on 
the applicability and relevance of the 
MEDICRIME Convention, and reflects 
on the need to update, reinterpret, or 
strengthen the provisions of the Con-
vention considering the emerging chal-
lenges associated with AI. (TW)

https://rm.coe.int/en-final-outcome-medicrime-conference-chisinau/48802b9100
https://rm.coe.int/en-final-outcome-medicrime-conference-chisinau/48802b9100
https://rm.coe.int/en-final-outcome-medicrime-conference-chisinau/48802b9100
https://eucrim.eu/issues/2016-02/
https://eucrim.eu/news/first-monitoring-report-of-medicrime-convention/
https://eucrim.eu/news/committee-of-ministers-declaration-on-medicrime-convention/
https://www.coe.int/en/web/portal/-/council-of-europe-calls-for-wider-accession-to-the-medicrime-convention
https://rm.coe.int/t-med-2025-03-rev-report-medicrime-convention-in-the-age-of-ai-challen/48802b915a
https://rm.coe.int/t-med-2025-03-rev-report-medicrime-convention-in-the-age-of-ai-challen/48802b915a
https://rm.coe.int/t-med-2025-03-rev-report-medicrime-convention-in-the-age-of-ai-challen/48802b915a
https://rm.coe.int/t-med-2025-03-rev-report-medicrime-convention-in-the-age-of-ai-challen/48802b915a
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Articles
Articles / Aufsätze

Over the past two decades, the European Union has 
emerged as a significant actor in shaping procedural 
safeguards, developing a common framework of de-
fence rights intended to strengthen both mutual trust 
and the protection of fundamental rights. Yet, the 
implementation and practical effectiveness of these 
guarantees continue to raise important questions. The 
articles in this issue examine the evolution, current 
state, and future direction of procedural safeguards in 
European criminal justice. Although they address dif-
ferent aspects of procedural protection, they share a 
common concern: how to ensure effective rights pro-
tection in an increasingly integrated and technologi-
cally transformed European legal order? This question 
has acquired particular urgency in light of new forms 
of cross-border cooperation, the growing reliance on 
digital technologies and algorithmic tools, and evolv-
ing perceptions of security and risk, all of which chal-
lenge traditional understandings of fair trial rights and 
due process. Against this backdrop, the contributions 
gathered here critically assess whether existing safe-
guards remain fit for purpose and explore how they 
may need to evolve to preserve the legitimacy, fair-
ness, and rights-based foundations of European crimi-
nal justice in the years ahead.
The issue opens with an analysis of the Office of the 
Controller of Procedural Guarantees within the Euro-
pean Anti-Fraud Office (OLAF). The article traces the 
evolution of accountability mechanisms in EU ad-
ministrative investigations and their contribution to 
protecting individual rights. As OLAF’s powers have 
expanded, the Controller has become an important 
safeguard at the interface between administrative and 
criminal enforcement.
The retrospective assessment continues with an in-
depth examination of the jurisprudence of the Court of 
Justice of the European Union on three key procedural 
rights directives: the rights to interpretation and trans-
lation, the right to information, and the right of access to 
a lawyer. Based on a systematic review of the case law, 
the article demonstrates how the Court has strength-
ened the practical effectiveness of procedural rights 
while seeking to reconcile minimum harmonisation with 
the diversity of national criminal justice systems. At the 

same time, it identifies remaining inconsistencies and 
underscores the continuing challenges to mutual trust 
and effective rights protection in the Area of Freedom, 
Security and Justice.
Having reflected on past achievements, the issue then 
looks ahead to future challenges. Drawing on discus-
sions at the High-Level Forum on the Future of EU Crim-
inal Justice, the third contribution argues that future 
developments in EU criminal law should remain firmly 
anchored in the values enshrined in Article 2 TEU. In 
times of growing pressures on democracy, the rule of 
law, and fundamental rights, it advocates a value-based 
approach to legislative and policy development.
The subsequent two contributions bring the perspec-
tives of legal practitioners into the debate. The con-
tribution by the Council of Bars and Law Societies of 
Europe (CCBE) emphasises that mutual trust can thrive 
only where judicial independence, effective access to 
justice, professional secrecy, and defence rights are ful-
ly respected. Along similar lines, the European Criminal 
Bar Association (ECBA) calls for a renewed roadmap for 
defence rights to address persisting gaps in protection 
and to ensure that procedural guarantees keep pace 
with developments in European criminal justice.
The issue concludes with an examination of one of the 
most significant challenges facing contemporary crim-
inal justice systems: digitalisation. The increasing use 
of large-scale data collection, algorithmic analysis, 
artificial intelligence, automated decision-making, and 
cross-border access to electronic evidence promises 
greater efficiency in law enforcement, but it also raises 
fundamental questions about transparency, account-
ability, judicial oversight, and the effective exercise 
of procedural rights. By examining the growing over-
lap between preventive and repressive measures, the 
article questions whether existing safeguards remain 
adequate in an environment characterised by contin-
uous data processing and predictive technologies. It 
thereby offers a forward-looking agenda for preserv-
ing fundamental rights in the digital age.
 
 
Prof. Dr. Katalin Ligeti, University of Luxembourg & 
eucrim editorial board member

Fil Rouge



eucrim   2026, Vol. 21(1)  | 67

OLAF’s Controller of Procedural Guarantees  
in the Twilight Zone between Procedural Fairness 
and Investigative Effectiveness
 
Julia Laffranque*

The function of the Controller of procedural guarantees was established in 2020 to ensure that the effectiveness in in-
vestigations conducted by the European Anti-Fraud Office (OLAF) does not come at the expense of fundamental rights 
and procedural guarantees. The Controller examines in an independent manner complaints submitted by persons con-
cerned in OLAF investigations. This complaints mechanism has proved to be an effective remedy for persons concerned 
and also aims to increase the transparency and accountability of OLAF’s activities. 
In an effort to shed light on the function of the Controller of procedural guarantees, the complaints mechanism, and the 
delicate balance struck between procedural fairness and investigative effectiveness, this article reflects on the work 
carried out during Prof. Dr. Julia Laffranque’s nearly four-year mandate as the first Controller of procedural guarantees. 
She presents some of the main achievements of the function and shares the lessons learnt from handling the complaints 
mechanism, as well as her vision for both the Controller’s function and the complaints mechanism moving forward.

I. Introduction

The original OLAF Regulation’s lack of a formal procedure 
for handling individual complaints by persons concerned 
had long cast doubt on the sufficiency of existing mech-
anisms to safeguard fundamental rights and procedural 
guarantees in all circumstances.1 After a long legislative 
journey,2 the gaps identified were finally addressed through 
Regulation (EU, Euratom) 2020/2223,3 which amended 
Regulation (EU, Euratom) No. 883/2013 (the “OLAF Regu-
lation”)4 and created the function of the Controller and the 
complaints mechanism. As this article further elaborates, 
experience since then has confirmed both the necessity of 
this function and its added value.

The Controller serves as an independent safeguard for per-
sons concerned, i.e., persons or economic operators sus-
pected of having committed fraud, corruption or any other 
illegal activity affecting the financial interests of the Union 
and who are therefore subject to investigation by OLAF.5 
The Controller was designed to reinforce the legitimacy, in-
tegrity, and public trust of OLAF’s investigative activity. Hav-
ing been appointed as the first Controller on 3 May 2022, I 
have since exercised my mandate by gradually but steadily 
adjusting and aligning the principles of effective judicial 
protection with those of administrative protection.

As Lord Hewart famously stated, “justice should not only 
be done, but should manifestly and undoubtedly be seen to 
be done.”.6 This principle is particularly relevant to admin-
istrative investigations, where the appearance of fairness 

is inseparable from institutional legitimacy. OLAF’s inves-
tigative conduct must therefore be beyond reproach. Full 
respect for and safeguarding of the procedural guarantees 
and fundamental rights of persons concerned in its inves-
tigations are foundational to the credibility of OLAF’s work. 

The Controller handles complaints lodged by persons con-
cerned regarding the Office’s compliance with procedural 
guarantees, as well as complaints alleging infringements 
of the rules applicable to investigations by the Office,7 in 
particular infringements of procedural requirements and 
fundamental rights.8 To that end, a complaints mechanism 
was established.9 

Since my appointment as Controller, I have dealt with more 
than 70 complaints and horizontal issues impacting the 
rights of persons concerned in OLAF investigations. In do-
ing so, I have taken into account fundamental rights stem-
ming from the Charter of Fundamental Rights of the EU (the 
Charter),10 alongside the specific procedural guarantees 
that govern OLAF’s activities, general legal principles, and 
the case-law of the EU Courts applicable to OLAF investiga-
tions. As a former judge of the European Court of Human 
Rights (ECtHR), I have also drawn on its case-law regarding 
fundamental rights guaranteed.11 

I would also like to emphasise that, in my practice as Con-
troller, I have given special consideration to the right of per-
sons concerned to good administration. The right to good 
administration enshrined in Art. 41 of the Charter sets forth 
the right of every person to have his or her affairs handled 
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impartially, fairly, and within a reasonable time by EU insti-
tutions, bodies, offices, and agencies (IBOAs). I have thus 
consistently recalled in my decisions the importance of 
OLAF staff performing their duties in strict compliance with 
the core requirements of objectivity, impartiality, profes-
sionalism, procedural fairness, and respect for fundamen-
tal rights. I firmly believe that ensuring the impartiality and 
fairness of all OLAF activities not only protects individual 
rights but also reinforces the legitimacy and credibility of 
OLAF investigations themselves. This is how justice is not 
only done, but also seen to be done.

The complaints mechanism is an effective remedy for 
persons concerned to increase the transparency and ac-
countability of OLAF’s activities. I am convinced that the 
complaints mechanism has already become an essential 
safeguard for persons concerned and will further grow into 
its role in ensuring that OLAF’s activities comply with the 
relevant procedural guarantees and the rules applicable to 
investigations. 

I welcome the interest shown in other eucrim publications 
in my function and in developments in the protection of 
fundamental rights and procedural rights in OLAF investiga-
tions.12 The aim of this article is to shed light on the function 
of the Controller and the complaints mechanism, reflecting 
on the work carried out during my almost four-year man-
date. I have endeavored to ensure high standards of protec-
tion for the fundamental rights and procedural guarantees 
of persons concerned, while closely working with OLAF to 
improve the conduct of its investigations in constructive 
manner. The main achievements of this delicate exercise 
are presented in this article, where I also share some of the 
key lessons learnt from handling the complaints mecha-
nism. Finally, I provide an outline of my vision for both the 
function and the complaints mechanism moving forward.

II. The Controller’s Mandate

When applying the complaints mechanism, the Controller 
does not interfere with the conduct of an ongoing investiga-
tion, as this would constitute a breach of OLAF’s independ-
ence.13 The Controller also does not seek to substitute her 
own assessment for that of the OLAF Director-General on 
whether to open an investigation, the choice of investigative 
measures, the assessment of evidence, or the conclusions 
reached.14

Instead, the Controller’s role involves providing administra-
tive scrutiny to ensure that administrative discretion is exer-
cised within the boundaries of legality, proportionality, and 

the principles of good administration. If the Controller finds 
that no breach of procedural guarantees or of the rules 
applicable to OLAF investigations has occurred, she pro-
vides reassurance to the complainant that OLAF has acted 
in conformity with the rules set out in its legal framework. 
Conversely, if the Controller finds a breach, she will invite 
OLAF to take action to resolve the complaint by making a 
proposal for a solution. If the Controller does not find the 
actions taken by OLAF satisfactory, he/she will make a rec-
ommendation to OLAF on how to resolve the complaint as 
a second step.15

As a rule, lodging a complaint does not have suspensive 
effects on the conduct of the underlying OLAF investiga-
tion.16 Nevertheless, the Controller always strives to strike 
an appropriate balance between the need to safeguard the 
efficiency and continuity of OLAF investigations and the 
requirement to ensure effective protection of fundamental 
rights and procedural guarantees. In particularly sensitive 
cases, the Controller has requested that OLAF temporarily 
suspend its investigative activities while a complaint was 
under examination. Likewise, there have been instances 
in which OLAF suspended investigations on its own initia-
tive upon receiving notification that a complaint had been 
lodged with the Controller. This has occurred in cases where 
complaints alleged shortcomings affecting the rights of de-
fence, the legality of investigative measures, alleged con-
flicts of interest among members of the investigation team, 
and breaches of fundamental rights. 

It is also important to clarify that there are three main over-
sight actors, each with complaints mechanisms, operating 
under distinct legal frameworks within the EU system of 
administrative accountability. Nonetheless, their mandates 
intersect at certain points:
	� The European Ombudsman17 examines complaints and 

conducts own-initiative inquiries into maladministration by 
IBOAs, without providing a substitute for judicial review. 
	� By contrast, the Controller of procedural guarantees is 

a specialised function embedded in the OLAF adminis-
trative investigations regime who handles complaints 
alleging breaches of the procedural rights applicable in 
OLAF investigations. This includes matters pertaining 
to the right to good administration under Art. 41 of the 
Charter. As a result, there may be complaints regarding 
alleged maladministration in the conduct of an OLAF 
investigation that could potentially be lodged simultane-
ously or subsequently before both the Controller and the 
European Ombudsman, while respecting their respective 
mandate and time limits. 
	� The European Data Protection Supervisor (EDPS) is an 

independent supervisory authority responsible for pro-
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tecting the rights to privacy and to the protection of per-
sonal data .18 Since the EU has created a dedicated body 
to guarantee the fundamental right to the protection of 
personal data, it is for the EDPS, rather than the Control-
ler, to deal with complaints concerning alleged breaches 
of data protection rules.19 While the Controller does not 
deal with allegations that purely concern the interpreta-
tion and application of the EU data protection rules, she 
considers aspects relating to privacy and data protection 
when assessing OLAF’s overall compliance with proce-
dural guarantees.20

III. Achievements of the Complaints Mechanism  
to Date

From the outset, the Controller has approached the function 
with the aim of contributing to the continuous improvement 
of OLAF’s investigative practices. This objective has primar-
ily been pursued through decisions adopted under the com-
plaints mechanism, complemented by regular exchanges 
with OLAF counterparts. 

Over time, the Controller has also developed a steady prac-
tice of including obiter dicta in her decisions. While these 
observations are not strictly necessary for resolving the 
individual complaint, they are intended to strengthen the 
overall protection of fundamental rights and procedural 
guarantees of the persons concerned, as well as to pro-
mote compliance with the rules applicable to OLAF inves-
tigations. Even in cases where no formal breach has been 
established, these obiter dicta have played an important 
corrective and preventive role. They have highlighted prac-
tical shortcomings, clarified interpretative uncertainties, 
and identified areas where adjustments to OLAF’s internal 
practices (or, where appropriate, to the OLAF Regulation), 
may be warranted. In this way, the complaints mechanism 
has served as both a remedial tool and a driver for systemic 
improvement. Furthermore, in cases where complainants 
retained the services of specialised lawyers, the quality of 
the exchanges during the handling of their complaints indi-
cates a deepening interest and understanding in the area of 
fundamental rights and procedural guarantees in the con-
text of OLAF investigations among the legal community.

Since the establishment of the complaints mechanism in 
2022, the Controller has handled 76 complaints. In four cas-
es, proposals for a solution were addressed to the OLAF 
Director-General, all of which were accepted and imple-
mented.21 Beyond the resolution of individual complaints, 
the decisions adopted by the Controller have progressive-
ly shaped OLAF’s investigative practices by clarifying the 

scope and practical application of procedural guarantees. 
In several instances, the legal reasoning developed in com-
plaints decisions has directly informed amendments to the 
Guidelines on Investigation Procedures for OLAF Staff (the 
GIPs),22 thereby extending the impact of individual cases 
beyond their immediate factual context.23

1. Admissibility of complaints

The admissibility of complaints serves as an important 
gatekeeping element in the complaints mechanism. The 
one-month time limit for lodging complaints in respect of 
closed investigations, pursuant to Art.  9b(2) of the OLAF 
Regulation24, reflects a legislative choice aimed at preserv-
ing the effectiveness of subsequent judicial or administra-
tive follow-up proceedings at national or EU level. However, 
the combination of this strict admissibility condition and 
the absence of a general obligation on OLAF to inform per-
sons concerned of the closure of cases involving findings 
against them may result in instances where access to the 
complaints mechanism is de facto denied.25

Addressing this issue has been a key part of the Control-
ler’s casework. In one of the complaints lodged in 2025, she 
considered that the automatic application of Art. 9b(2), first 
subparagraph, second sentence, of the OLAF Regulation 
would, in the exceptional circumstances of the case, under-
mine the principles of fairness and good administration, as 
guaranteed by Art. 41 of the Charter. In the case at issue, 
OLAF had informed the complainant of the possibility of 
lodging a complaint with the Controller only after the one-
month period had already elapsed. In this context, the Con-
troller concluded that the only interpretation that would en-
sure the effectiveness of Art. 9b(2) of the OLAF Regulation 
was that OLAF intended for the notification of that commu-
nication to serve as the dies a quo of the limitation period. 
This interpretation ensured that the complainant was not, in 
practice, deprived of access to the complaints mechanism. 

2. Fundamental rights

The first three years of the Controller’s tenure have proved 
particularly fruitful, yielding tangible improvements in the 
handling of the fundamental rights and procedural guar-
antees in OLAF’s investigations. During this time, the Con-
troller has observed a gradual but steady improvement in 
OLAF’s practices. This suggests that the guidance provided 
through her decisions on the content and practical opera-
tion of the rights of persons concerned in OLAF investiga-
tions has played a meaningful role in encouraging OLAF to 
strengthen its safeguards for these rights. The examples 
set out below illustrate some of the most significant ways 
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in which the Controller has contributed to clarifying and re-
inforcing these safeguards to date. They refer to the right 
to be informed, the requirement to give reasons under the 
right to good administration, the right to be heard in the 
framework of the opportunity to comment on the facts es-
tablished by OLAF, and the right to be assisted by a person 
of choice during internal investigations. 

During the first year of her activities, the Controller found 
a breach of a complainant’s right to be informed of the 
closure of an OLAF investigation with no findings against 
them. According to Art. 11(7) of the OLAF Regulation and 
Art. 80(1) of the GIPs, OLAF is clearly obliged to inform the 
person concerned within 10 working days of the decision 
to close an investigation in which no evidence has been 
found against them. Upon completion of the investigation, 
OLAF found no evidence against the complainant and sent 
a notification, but did not verify whether the complainant 
had effectively received it (e.g., by requesting an acknowl-
edgement of receipt). More than a year after the closure 
of the OLAF investigation and only after having requested 
access to the final report under Art.  10(3b) of the OLAF 
Regulation, the complainant finally received notification 
that no evidence had been found against them. In this case, 
the Controller did not make a proposal for a solution, as the 
complainant had obtained access to the final report while 
the complaint was being processed and had therefore be-
come aware that no evidence had been found against them. 
Nevertheless, the Controller reminded OLAF that this was a 
serious breach and invited the Office to pay careful atten-
tion to similar cases in the future. In line with the Control-
ler’s obiter dicta, OLAF amended its internal procedures for 
notifying persons concerned and clarified this issue in the 
newly adopted GIPs.26

Regarding communications with persons concerned, in a 
different case the Controller acknowledged that the OLAF 
Regulation does not specify the means of communication 
OLAF should use in correspondence with persons con-
cerned. However, she underscored that OLAF must ensure 
that the means of communication used enable persons 
concerned effectively to become aware of the informa-
tion sent to them by OLAF. Furthermore, it is for OLAF to 
demonstrate that it has complied with its obligations and 
communicated the information in a way that could reach 
the person concerned. OLAF has a margin of discretion 
as to the means it chooses to send notifications to per-
sons concerned. Thus, the Controller held that is for the 
investigative team to choose the means they deem most 
effective, as long as their purpose is attained. If the cho-
sen means turns out to be ineffective, it is within the dis-
cretion of the investigative unit to make use of any other 

available tool in order to effectively inform the person con-
cerned of a certain communication. In the case at hand, 
the Controller found that OLAF had acted diligently and in 
line with the applicable rules, and that no breach had oc-
curred. 

In various decisions, the Controller has held that persons 
concerned do not enjoy an autonomous right to be inter-
viewed; the choice of investigative measures remains with-
in OLAF’s margin of discretion. However, in one case, the 
complainant challenged OLAF’s refusal to hear additional 
witnesses whom they considered essential to the investi-
gation. While recognising OLAF’s discretion to determine 
the most appropriate investigative measures, the Controller 
emphasised that, pursuant to Art. 41 of the Charter, OLAF 
must provide clear and specific reasons when it decides not 
to conduct an interview requested by a person concerned. 

In another case, the Controller examined OLAF’s refusal 
to grant access to documents referred to in the summary 
of facts. The refusal was based solely on the absence of a 
general right of access to the investigation file. The Control-
ler found that such reasoning was insufficient. OLAF must 
assess, in light of the right to be heard, whether the per-
son concerned was effectively able to submit observations 
without access to the requested documents or knowledge 
of their content. Nevertheless, the Controller’s decisions 
have consistently reiterated that no provision confers a 
general right of access to all documents requested by the 
person concerned. 

Several complaints have raised allegations regarding the 
conduct of inspections of premises during internal investi-
gations in connection with the right to be assisted by a per-
son of one’s choice. Unlike external investigations, where 
economic operators are afforded the right to be assisted 
by a person of choice and the privilege against self-incrimi-
nation during on-the-spot checks under Art. 3(8), the OLAF 
Regulation does not expressly recognize those rights for 
persons concerned in internal investigations. However, the 
Controller has taken the view that, as a matter of good ad-
ministrative practice, OLAF investigators should inform 
persons concerned in internal investigations that they are 
free to seek legal advice during inspections. Furthermore, 
while the applicable legal framework does not prescribe 
a specific form for communicating the procedural rights 
of the person concerned in either internal or external in-
vestigations, the fundamental importance of those rights 
justifies consistently providing information about them in 
writing. The Controller has called for legislative action to 
further consolidate these best practices within the OLAF 
Regulation.27
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3. Procedural guarantees

A recurring issue raised by complainants has been the defi-
nition of the scope of investigations and whether OLAF has 
acted beyond that scope. The Controller has consistently 
maintained that an overly broad definition of scope would 
risk undermining the principles of legality and proportional-
ity that must be observed by OLAF at the selection phase.28 
This particularly concerns the assessment of whether there 
is sufficient suspicion29 to open an investigation. OLAF took 
the Controller’s considerations into account when amend-
ing the GIPs,30 which now require the scope of an investiga-
tion to be clearly defined in the opening decision. 

Another question raised before the Controller was whether 
OLAF could continue a complementary investigation31 after 
the European Public Prosecutor’s Office (EPPO) had closed 
a criminal investigation on the same facts due to insuffi-
cient evidence, or whether such continuation would infringe 
the non bis in idem principle. The complainant argued that 
the overlap between the two proceedings required OLAF to 
discontinue its investigation following the EPPO’s decision. 
The Controller recalled that Art. 12f(1) of the OLAF Regu-
lation expressly allows OLAF to conduct complementary 
investigations in parallel with EPPO proceedings and that 
the two proceedings inherently differ in nature and pur-
pose: OLAF conducts administrative investigations which 
may lead to financial, judicial, disciplinary, or administrative 
recommendations, whereas the EPPO carries out criminal 
investigations that may result in criminal convictions. In line 
with the case-law of the EU Courts, the Controller held that 
the dismissal of the criminal investigation does not consti-
tute a final determination of liability for the purposes of the 
non bis in idem principle and does not preclude administra-
tive action, such as a complementary investigation by OLAF. 

The Controller has also examined OLAF’s practice of distin-
guishing between the naming of a person concerned in the 
decision opening a case and the subsequent registration 
of that information in the OLAF case management system 
(OCM), to which the Controller has privileged access.32 It 
was found that this practice does not promote legal cer-
tainty, as it is not provided for in the applicable legislation,33 
and may breach the procedural rights of persons concerned 
in certain circumstances. This issue has been partially ad-
dressed in the revised GIPs, where the clarification of the 
status of the person concerned constitutes one of most 
significant amendments.34

Finally, the Controller addressed OLAF’s handling of com-
ments submitted by persons concerned on the summary 
of facts.35 She held that a generic statement in the final 

report (according to which the comments provided by the 
person concerned did not alter the facts or OLAF’s assess-
ment thereof) is insufficient, taken in isolation, to demon-
strate that those comments had been genuinely consid-
ered. OLAF has taken these considerations seriously and, 
in line with the Controller’s suggestions, has implemented 
them into the new GIPs.36

IV. Changes and Challenges Ahead

In the context of the evaluation of the OLAF Regulation, and 
drawing on her extensive experience in handling the com-
plaints mechanism, the Controller has issued an opinion on 
the application and impact of the provisions of the OLAF 
Regulation related to her mandate. This opinion identifies 
areas in which the protection of fundamental rights and 
procedural guarantees in OLAF investigations could be fur-
ther strengthened. It will be annexed to the Commission’s 
submission to the co-legislators as part of the evaluation 
process under Art. 19(1) of the OLAF Regulation and has 
been published on the Controller’s website.37

In this opinion, the Controller emphasises the importance 
of ensuring greater clarity and effectiveness in the com-
plaints mechanisms designed to safeguard fundamental 
rights and procedural guarantees during the investigative 
process.  She also addresses the mandate and administra-
tive status of the Controller, including considerations relat-
ed to the functional independence of the role. In addition, 
she examines the complaints mechanism with a view to 
identifying potential avenues for improving accessibility, 
transparency, and procedural certainty for complainants. Fi-
nally, the opinion considers the institutional and operational 
relationships between the Controller and other key actors 
within the OLAF framework, including interactions with the 
OLAF Director-General, the Supervisory Committee, and 
other relevant stakeholders. 

Most of the proposals set out in the opinion concern areas 
already discussed in this article. However, particular atten-
tion should be given below to those proposals with poten-
tially more far-reaching impacts on the protection of the 
fundamental rights of persons concerned, the functioning 
of the complaints mechanism, and the function of the Con-
troller, including relations with the OLAF Director-General. 

The current OLAF Regulation distinguishes between the 
rights of persons concerned in internal and external investi-
gations, resulting in differing levels of protection. In the Con-
troller’s view, however, the nature of an OLAF investigation 
(internal or external) should not, in principle, determine the 
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scope or intensity of the fundamental rights and procedural 
guarantees afforded to persons concerned. Therefore, as 
a general rule, the level of protection afforded to persons 
concerned should be aligned and equalised to the greatest 
extent possible across both types of investigations.38

As regards the rights of defence, particularly the right to 
be heard, the Controller also calls on the EU legislators to 
consider introducing clearer and more balanced rules in 
the OLAF Regulation regarding the information to be pro-
vided to persons concerned at the stage of the summary 
of facts. For the Controller, it is of the utmost importance 
that persons concerned are in a position to exercise their 
right to comment on the facts concerning them in a mean-
ingful manner.39 The Controller further proposes that the EU 
legislators consider extending the right to be heard so that 
persons concerned can submit observations not only on 
the facts established, but also on the provisional legal clas-
sification of those facts and on the preliminary conclusions 
drawn by OLAF.40

Another key proposal is to extend the personal scope of the 
complaints mechanism to include not only persons con-
cerned but also witnesses, whistleblowers within the mean-
ing of the Whistleblowing Directive,41 informants under 
Art. 22a of the Staff Regulations,42 other sources of informa-
tion and victims of misconduct within OLAF’s investigative 
remit.43 In addition, the fundamental rights and procedural 
guarantees arising from such status should be provided for 
in the OLAF Regulation.44 The opinion argues that the Con-
troller was precisely established as an independent body 
entrusted with safeguarding procedural guarantees in the 
context of OLAF investigations, and thus should be given 
exclusive competence to examine all complaints relating to 
fundamental rights and procedural guarantees, irrespective 
of the complainant’s status.

Regarding the function of the Controller in relation to the 
OLAF Director-General, the Controller proposes that the 

OLAF Regulation be amended to empower the Controller to 
issue opinions, addressed to the OLAF Director-General, on 
his or her own initiative, on any matter relating to fundamen-
tal rights, procedural guarantees, or the rules applicable to 
OLAF investigations that fall within the Controller’s remit.45

V. Final Remarks

The first years of the function of OLAF’s Controller of pro-
cedural guarantees have demonstrated that fundamental 
rights and procedural guarantees can be strengthened with-
out compromising the effectiveness of OLAF investigations. 
As mentioned previously, my decisions have not only re-
solved individual complaints but also progressively shaped 
OLAF’s investigative practice. This has been achieved by 
clarifying the scope and practical application of procedur-
al guarantees and encouraging OLAF to better safeguard 
the rights of defence of persons concerned. As the com-
plaints mechanism continues to evolve – in the words of 
the ECtHR: as a “living instrument” – its value will depend 
on sustained dialogue, transparency, and, where necessary, 
legislative refinement. It remains to be seen whether, and to 
what extent, the EU legislators will consider the recommen-
dations issued by the Controller as part of the evaluation 
process of the OLAF Regulation (see above IV.). Regardless 
of the outcome of such legislative action, ensuring that fun-
damental rights and procedural guarantees remain opera-
tional, rather than merely declaratory, must remain a shared 
responsibility within the EU’s anti-fraud architecture. 

It is essential to raise greater awareness of the Controller’s 
role and of the complaints mechanism available to those 
involved in OLAF investigations, in order to effectively pro-
tect their fundamental rights and procedural guarantees.46 
I hope that this article will draw the much-needed attention 
of legal practitioners and the wider legal community to the 
complaints mechanism and to the legal developments sur-
rounding the function of the Controller. 

*The author is the Controller of procedural guarantees as established 
by the reform of the OLAF Regulation. For reasons of neutrality, clarity, 
and generalisability, this article refers, as a rule, to “the Controller” in 
the third person and treats it as a function. The views expressed in 
this article are the author’s personal views; confidentiality and data-
protection obligations have been respected.
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EU Procedural Rights Directives  
and their CJEU Evolution
Anže Erbežnik

The procedural rights of defendants in the EU have evolved through a combination of legislative harmonisation and judi-
cial interpretation by the Court of Justice of the European Union (CJEU). Following the 2009 Roadmap for strengthening 
procedural rights of suspected or accused persons in criminal proceedings, key directives on the right to information, 
access to a lawyer, and the presumption of innocence established minimum standards to support the mutual recognition 
of judicial decisions in criminal matters. This article analyses how the CJEU has interpreted these instruments teleolog-
ically, thereby expanding, inter alia, their scope and the understanding of effective remedies while limiting derogations 
and preserving national procedural autonomy. Throughout this process, the CJEU has avoided EU rules on admissibility 
of evidence. The author argues that this development amounts to a “case law constitution” of EU criminal procedure, 
albeit one characterised by ongoing tensions. These notably concern the absence of common exclusionary rules of evi-
dence and unresolved structural issues within the EU criminal justice system.

tual trust as a basic principle of EU law,13 and its assertion 
that EU law must be effective. In Maria Pupino (C-105/03),14 
the Court held that national courts must, as far as possible, 
interpret procedural law in conformity with framework deci-
sions, even prior to the inclusion of the third pillar into the 
general EU legal order by the 2009 Lisbon Treaty. In Melloni 
(C-399/11),15 it affirmed the primacy of EU law over national 
constitutional standards (e.g., judgments in absentia). And, 
more recently, in G.K. and Others (C-281/22),16 the Court in 
Luxembourg resolved an ambiguity in the EPPO Regula-
tion17 regarding cross-border investigative measures. This 
teleological approach causes certain tensions in criminal 
law, however, given that criminal procedure is closely linked 
to national constitutional traditions, the organisation of the 
judiciary, and conceptions of justice.18 

Before the Lisbon Treaty, an attempt to comprehensively 
harmonise defence rights at the EU level failed.19 In its 2009 
Roadmap for strengthening procedural rights of suspected 
or accused persons in criminal proceedings, the Council 
opted for a measure-by-measure approach under Art. 82(2) 
TFEU.20 Six directives have been adopted so far (in chron-
ological order): (1) on the rights on interpretation and 
translation;21 (2) on information; (3) on access to a lawyer; 
(4) on the presumption of innocence; (5) on legal aid;22 and 
(6) on procedural safeguards for children.23 Together they 
constitute a system of rights that must be read alongside 
the minimum standard of the ECHR and the EU Charter of 
Fundamental Rights (in the following: the Charter), leaving 
significant interpretative space for the CJEU. It should also 
be borne in mind that these directives are the product of 
complex compromises. Hence, their text does not reflect 
the optimal legal solution, but rather what twenty-seven dif-
ferent political and legal traditions, along with the European 

I. Introduction: Law as a Living Organism

As articulated by two great jurists in the past, law is in per-
petual motion. Oliver Wendell Holmes observed that “[t]he 
life of the law has not been logic: it has been experience.”1 
He went on to say that law is a product of history, moral and 
political theories, and the prejudices of judges and their era 
as “the rule adapts itself to the new reasons which have 
been found for it, and enters on a new career.”2 Benjamin N. 
Cardozo identified logic, history, custom, and morals as forc-
es to which judges adhere.3 He explained that the judge’s 
role is not mechanical application but creative work.4 Both 
jurists recognised that legal texts often contain gaps or am-
biguities that require ongoing interpretation and adaptation 
to new developments. In Europe, this is reflected in the Eu-
ropean Convention on Human Rights (ECHR) being consid-
ered a “living instrument,” which means that the Convention 
must be interpreted in light of present-day conditions.5 Such 
interpretation has enabled the European Court of Human 
Rights (ECtHR) to expand the scope of Convention rights 
beyond their original meaning. For example, Art.  6 ECHR 
has evolved to encompass the right to remain silent.6 Art. 8 
ECHR includes the protection of digital communications,7 
environmental quality,8 and personal identity.9 

The Court of Justice of the European Union (CJEU) operates 
under a similar philosophy, namely teleological interpreta-
tion.10 Unlike strict textualism, the CJEU asks what objec-
tive a provision serves. Based on such logic, in the founding 
judgments Van Gend en Loos (1963)11 and Costa v. ENEL 
(1964)12, the Court transformed the Treaty of Rome from 
an international public law instrument into the constitution-
al foundation of a new legal order. In EU criminal law, this 
approach became evident in the Court’s assessment of mu-
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Parliament, could agree upon. Against this background, this 
article examines three of the six harmonising directives on 
defendants’ rights ((2)–(4)), which have spawned extensive 
CJEU case law and interesting judicial interpretations.

II. Directive 2012/13/EU – The Right to Information

Directive 2012/13/EU24 on the right to information in crim-
inal proceedings is the EU’s response to the US Miranda 
warnings, albeit broader in scope. It applies to all sus-
pects, not just those in custody,25 and covers warnings 
about the right to access a lawyer, free legal advice, the 
right to be informed of charges, the right to interpretation 
and translation, and the right to remain silent. For sus-
pects not deprived of liberty, prompt oral or written notifi-
cation is necessary. For arrested or detained persons, the 
Directive prescribes a written letter of rights, which must 
be accompanied by information on the maximum period 
before appearing before a judicial authority and the right 
to consular assistance. It also addresses the right to infor-
mation about charges adapted to the different procedur-
al stages. Furthermore, it establishes the right to access 
case materials, distinguishing between those essential 
for challenging detention (immediate access) and general 
evidentiary materials (access before trial). The Directive 
must be considered a lex imperfecta, however, as it does 
not regulate the admissibility or exclusion of evidence as a 
remedy in case of a violation of the right to information.26 
As will be shown in the following subsections, the CJEU 
provided several clarifications and added additional layers 
to the Directive regarding its scope, the modalities of the 
information provided, the nature of information to be pro-
vided, and the effective remedies.

1. Scope

The CJEU has interpreted the Directive broadly. In Rayonna 
prokuratura Lom  (C-467/18), it extended the scope of the 
Directive (including that of Directive 2013/48) to judicial 
proceedings for the compulsory admission to a psychiatric 
institution for acts representing a danger. Such proceed-
ings are closely linked to criminal accusations and may 
lead to deprivation of liberty.27 The CJEU also clarified that 
national law cannot deny a national court the authority to 
verify respect for procedural rights during the earlier stages 
of pre-trial proceedings.28 This is an important expansion 
of effective remedies and judicial control. Conversely, in AB 
and Others  (C-203/20),29 the Court held that the Directive 
does not apply to legislative procedures for revoking am-
nesties or constitutional reviews of them. This is an impor-
tant reminder that, despite the CJEU’s approach to read the 

scope of the Directive broadly, Directive 2012/13 is still tied 
to criminal proceedings.

In  Spetsializirana prokuratura (C-649/19),30 the Court dis-
tinguished between ordinary criminal proceedings and the 
execution of a European Arrest Warrant (EAW). It noted that 
Arts. 4, 6(2), and 7(1) of the Directive do not apply to EAW 
proceedings. This approach was reaffirmed in IR,31 where 
the Court held that Arts. 6 and 47 of the Charter, the right 
to freedom of movement and residence, and the principles 
of equality and mutual trust do not oblige the judicial au-
thority issuing an EAW to forward to the person sought the 
national arrest decision underlying the EAW or information 
on available legal remedies. These two judgments demon-
strate that the Court has declined to extend the full scope of 
the Directive to the pre-surrender stage of the EAW system. 

2. Information and service modalities

The first case requiring an interpretation of Directive 
2012/13 by the CJEU was launched in 2014. A series of 
judgments in this context concerned the basic structure of 
the right to be informed, as well as the modalities of service 
of the information. In Covaci  (C-216/14),32 the CJEU ruled 
that non-resident accused persons must appoint an agent 
to accept service of a penalty order (Strafbefehl), provided 
that the accused enjoys the  full period  for lodging an ob-
jection (Einspruch). Thus, the Court tolerates procedural 
simplification, but only if it does not deprive the accused 
of the real opportunity to defence. In Tranca and Others (C-
124/16, C-188/16 and C-213/16),33 the Court confirmed that 
service on an authorised person is permissible provided 
that once the accused has actual knowledge of the penalty 
order, he or she is placed in the same position as if the or-
der had been served personally, including through possible 
restoration to the status quo ante. This logic was reinforced 
in  Staatsanwaltschaft Offenburg  (C-615/18),34 whereby 
Art. 6 of Directive 2012/13 precludes a subsequent crimi-
nal conviction based on non-compliance if the person con-
cerned was unaware of the order (here: driving ban).

3. Accusation information and access to the file

Another group of cases concerned the timing and com-
pleteness of accusation information and access to the file. 
Regarding the linguistic dimension of the right to informa-
tion, the CJEU reiterated in  IS (C-564/19),35 that Member 
States must take concrete measures to ensure the quality 
of interpretation and translation. This means that a person 
cannot be tried in absentia if he/she was not informed, in 
a language he/she understands, of the accusation due to 
inadequate interpretation. The same holds true if it is im-
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possible to verify whether that information was effectively 
conveyed. In Kolev and Others (C-612/15),36 the Court ruled 
that Art. 6(3) of Directive 2012/13 does not require to pro-
vide detailed information on the accusation before the case 
reaches the trial stage. This information can be provided 
after the indictment and even after the start of the hearing, 
provided that the rights of the defence and fairness of the 
proceedings are safeguarded. According to the Court, the 
same applies to Art. 7(3) of the Directive regarding access to 
the file. In this regard, a functional reading is preferred, which 
focuses on sufficient time and opportunity for defence. This 
issue arose again in Kolev II (C-704/18),37 where the Court up-
held national procedural autonomy and clarified that EU law 
does not oblige the trial court to remedy procedural defects, 
provided that the rights guaranteed by Arts. 6(3) and 7(3) of 
Directive 2012/13 were effectively protected. In DS and KW 
[Stogenchev] (C-342/25),38 it also clarified that Art. 7(2) and 
(3) on access to case materials does not address admissibil-
ity of evidence or information in that regard.

Conversely, the CJEU held in ZX (C-282/20), that Art. 6(3), 
read together with Art. 47 of the Charter, applies throughout 
the criminal proceedings and precludes national legislation 
that does not provide for any procedural mechanism for 
remedying errors/omissions in an indictment that preju-
dice the accused’s right to information about the charges 
after the pre-trial hearing.39 It was also clarified that national 
courts must interpret national rules on amending charges in 
conformity with EU law as far as possible, in order to allow 
the prosecutor to remedy such defects while safeguarding 
defence rights actively and genuinely. This judgment is par-
ticularly important because it transforms the right to infor-
mation into a procedural guarantee.40 Another relevant is-
sue is the distinction between factual changes and changes 
in legal classification. In Moro (C-646/17),41 the Court held 
that Art. 6(4) of the Directive and Art. 48 of the Charter do 
not preclude national legislation under which an accused 
person may request a negotiated penalty during trial if the 
factual basis of the accusation changes. However, this is 
not permitted if only the legal classification changes. The 
decisive point was that the accused must be promptly in-
formed of any such change to safeguard fairness and he/
she must have an effective defence opportunity.

4. Effective remedy and the Charter

Ultimately, the CJEU dealt with issues involving the right  
to challenge failures to provide information. In Politseyski 
organ pri 02 RU SDVR (C-608/21),42 it clarified that Art. 6(2) 
of the Directive does not require that all reasons for deten-
tion appear in the detention order, provided that the infor-
mation supplied effectively enables the defence and is not 

provided only in the event that the legality of the detention is 
challenged. In K.B. and F.S. (C-660/21),43 a structural gap in 
the Directive was addressed, as Art. 8 of Directive 2012/13 
contains no express remedy for failures or refusals of the 
competent authorities to provide information in accordance 
with this Directive. This gap was filled by Arts. 47 and 48(2) 
of the Charter, as interpreted in the light of Arts. 6 and 13 
ECHR. Hence, suspects must have a practical and effective 
opportunity to raise such a breach, including access to the 
file and a reasonable time to do so. This does not, however, 
automatically preclude national rules that prohibit courts 
from raising the issue on their own motion.

5. Interim conclusion

Overall, these judgments interpreting Directive 2012/13 
show that the CJEU has transformed Directive 2012/13 into 
a comprehensive instrument for ensuring fairness in crimi-
nal proceedings. They feature the following crucial issues: 
	� Extending the scope of the Directive to areas that are not 

obviously covered, such as psychiatric committal pro-
ceedings;
	� Insisting on practical and effective information, rather 

than formal notice;
	� Tying information rights closely to access to the file, effec-

tive remedies, interpretation quality, and judicial review; 
	� Drawing limits in the specific context of the EAW and 

non-criminal procedures;
	� Interpreting the Directive in dialogue with the Charter and 

ECtHR case law. 
The result is a body of case law that is pragmatic in its re-
fusal to impose automatic consequences, favouring con-
textual fairness instead.

III. Directive 2013/48/EU – The Right of Access  
to a Lawyer

Directive 2013/48/EU44 is the most significant of the instru-
ments envisaged in the 2009 Roadmap in terms of fair trial 
rights. It is also the most controversial piece, however, as 
it may have contributed to a lowering of ECtHR standards, 
whereby the ECtHR specifically referred to exceptions in its 
Ibrahim and Others judgment – foreseen in the Directive.45 
In this respect, ECtHR case law evolved from a clear affir-
mation of the right to a lawyer in pre-trial/police proceed-
ings in the Salduz case,46 to a right to a chosen lawyer in the 
Dvorski case,47 and then back to a relativisation of the right 
to a lawyer in the aforementioned Ibrahim case. The Direc-
tive requires legal assistance in the following situations: 
	� Before questioning of suspects or accused persons by 

law enforcement authorities; 
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	� Before investigative acts (e.g., identity parades, confron-
tations, and reconstructions); 
	� Without undue delay after deprivation of liberty; and 
	� Before the appearance of suspects/accused persons at 

a court with jurisdiction over criminal matters.

In terms of its substantial content, the Directive includes 
the following rights: 
	� The right to communicate confidentially with a lawyer be-

fore and during questioning;
	�  The right to communicate with third parties and consu-

lar authorities if a person is deprived of their liberty; 
	� The right to a lawyer in European Arrest Warrant proceed-

ings, in both the executing and the issuing states. 

Any waiver of the right must be voluntary and unequivocal, 
and it must be preceded by sufficient information. The Di-
rective permits derogations in the pre-trial phase in excep-
tional circumstances, i.e., in cases of geographical remote-
ness and urgent necessity in order to avert serious adverse 
consequences for the person or the proceedings. However, 
attempts to introduce a more explicit EU admissibility/ex-
clusionary rule in the event of a breach of the Directive’s 
rights remained unsuccessful. Furthermore the Directive re-
mains vague with regard to remedies as, for instance, it only 
refers to the need for having “effective remedies” in place 
and that, in the event of assessing statements from sus-
pects/accused persons or of evidence obtained in breach 
of the rights, the national courts must merely take into ac-
count “respect of the rights of the defence and fairness of 
the proceedings.”48 As will be illustrated in the following 
subsections, the CJEU case law on Directive 2013/48 fo-
cused on the scope of the Directive underlining a broad 
understanding of proceedings covered, the waiver of such 
a right, possible derogations, the question of effective rem-
edies, and applicability to vulnerable persons. 

1. Scope

Similar to its case law on the Directive on information, the 
CJEU interpreted the scope of the Directive on the right to 
access a lawyer in broad terms. In  Rayonna prokuratura 
Lom, the Court ruled that proceedings for compulsory psy-
chiatric hospitalisation fell within the scope of the Directive, 
thus reinforcing the autonomous interpretation of the no-
tion “criminal proceedings” (see also Section II.1 above).49 

In Rayonna prokuratura Lovech  (C-209/22), the CJEU clar-
ified that Directives 2012/13 and 2013/48 apply from the 
moment a person is effectively treated as a suspect, even if 
national law does not recognise the concept of “suspect”. 
Accordingly, for suspect status, two conditions must be ful-

filled: (1) the existence of suspicion, and (2) information by 
official notification or otherwise.50 

The Court ruled, however, that Member States are not re-
quired to introduce new remedies, and that limitations to 
judicial decision-making at the preliminary stage of criminal 
proceedings are acceptable, provided that, first, suspects 
can subsequently raise the issue before a court deciding 
on the substance of the case, and, secondly, that court can 
draw conclusions from an infringement, in particular as re-
gards the inadmissibility or the probative value of the evi-
dence.51 

Ultimately, the CJEU clarified that the meaning of access 
to a lawyer “without undue delay” after deprivation of lib-
erty (Art. 3(2)(c) of Directive 2013/48) does not necessar-
ily mean “immediate” access, i.e. at the very moment of 
the deprivation of liberty. In the specific case of Rayonna 
prokuratura Lovech, this meant that a personal search and 
seizure at the preliminary stage of criminal proceedings did 
not automatically require access to a lawyer, provided that it 
was not necessary for the person to exercise defence prac-
tically and effectively.52

2. Validity of waiver

The CJEU has followed a strict approach as regards the 
conditions for a waiver of the right of access to a lawyer. In 
Stachev (C-15/24 PPU),53 the Court ruled that a written waiv-
er by an illiterate suspect is invalid if the consequences of 
waiving the right to a lawyer were not explained in a manner 
adapted to the suspect’s vulnerability and the waiver was 
not recorded. This places positive obligations on law en-
forcement authorities. Furthermore, the Court clarified that 
the person concerned must be informed about the possi-
bility to revoke the waiver before subsequent investigative 
acts take place.54 

3. Derogations

Several CJEU judgments have addressed the possibility to 
derogate from the rights enshrined in the Directive. In VW 
(C-659/18), the Court ruled that the grounds for temporarily 
derogating from the right of access to a lawyer are listed 
exhaustively and must be interpreted narrowly. As a result, 
the failure of a suspect to appear following summons to 
appear before the investigative judge is not a ground for de-
laying access to a lawyer until the national arrest warrant 
issued against him/her has been executed. The CJEU made 
clear here that derogations cannot be extended by analogy 
or by reference to procedural convenience.55 This approach 
confirms the Union legislators’ intent to avoid scope creep 
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regarding derogations, as indicated in the Commission’s 
implementation report.56 

In its case law on the right to choose one’s own lawyer, the 
CJEU aligns with the ECtHR decision in Dvorski.57 However, 
it reaffirmed that this right is not absolute. In Kolev and Oth-
ers (C-612/15),58 the CJEU held that Art.  3(1) of Directive 
2013/48 does not preclude national legislation allowing 
dismissal of the same lawyer acting for two accused per-
sons if there is a conflict of interest. In Stachev, the Court 
followed up on its strict stance on derogations, stating that 
national police authorities cannot rely on Art. 3(6)(b), allow-
ing temporary derogation where immediate action by the in-
vestigating authorities is imperative to prevent substantial 
jeopardy to criminal proceedings, if this provision has not 
been transposed into the national legal order.59 

4. Remedial dimension and judicial review

As with other Roadmap directives, one of the main unre-
solved issues in Directive 2013/48 relates to remedies in 
the event of a violation. In the aforementioned case of K.B. 
and F.S. (see II.4. above),60 the Court established the inter-
connection between a late notification of the right to remain 
silent and the access to a lawyer, if necessary having ob-
tained legal aid. Further, examining the CJEU’s case law 
on remedies for breaches of the rights to access a lawyer, 
the Court first applied a logic similar to that applied in its 
case law on the Directive on information: to preserve na-
tional procedural autonomy, but only on the condition that 
defence rights can be exercised effectively. This approach 
was evident, for example, in DD (C-347/21),61 where an in-
criminating witness was examined in the absence of the ac-
cused and his/her lawyer for reasons beyond their control. 
According to the CJEU, the resulting breach may be reme-
died by an additional examination of this witness, provided 
that the accused and his/her lawyer receive the minutes of 
the questioning and are able to question the witness freely. 

Similarly, in Stachev,62 the Court held that Art. 12(2) of Direc-
tive 2013/48, read together with Art. 47 of the Charter, re-
quires the court deciding on detention to be able to assess 
whether evidence was obtained in breach of access to a 
lawyer and, where appropriate, to disregard such evidence.

5. Vulnerable persons

Another crucial aspect of the Directive is ensuring access 
to a lawyer by vulnerable persons. The CJEU imposed 
positive duties on the authorities in this regard. In Barało 
(C-530/23),63 it held that Member States are under an ob-
ligation to ensure that the vulnerability of a suspect is as-

certained and acknowledged before they are questioned or 
investigative measures or measures of evidence gathering 
are carried out. The authorities must also ensure that such 
persons have access to a lawyer with the benefit of legal aid 
without undue delay and, at the latest, before questioning or 
before the relevant act is conducted. While the Court did not 
derive a formal presumption of vulnerability from EU law, 
it made clear that the authorities themselves must identi-
fy and address vulnerability in practice and that access to 
legal aid for vulnerable persons cannot depend on prior re-
quests. In that regard, it was confirmed that Art. 12 of Di-
rective 2013/48 (and Art. 8 of Directive 2016/1919) require 
for vulnerable persons reasoned decisions on their vulner-
ability, on refusal of legal aid, and on questioning without a 
lawyer, which must be open to challenge.64

6. Interim conclusion

The CJEU’s case law on Directive 2013/48 has shown that 
the Court in Luxembourg has not simply replicated the Stras-
bourg Court’s (ECtHR’s) case law. Judgments such as K.B. 
and F.S., DD, and Kolev demonstrate a willingness to tolerate 
certain procedural defects, delayed disclosure or delayed 
access, if these can be effectively raised or remedied at a 
later stage of the criminal proceedings and if the fairness of 
the proceedings as a whole is not compromised. Converse-
ly, the judgments taken in Stachev, Rayonna prokuratura 
Lom, VW, CH, and Barało, for instance, demonstrate a po-
tentially stricter approach than that taken by the ECtHR, par-
ticularly with regard to vulnerable persons and the availabil-
ity of judicial review. Thus, we can conclude that the CJEU 
has not simply copied ECtHR case law, but rather follows 
a structured approach in which derogations must remain 
exceptional, vulnerability heightens the intensity of the need 
for protection on the part of the authorities, and effective 
remedies must exist in the national legal order. Procedural 
autonomy is only accepted insofar as it does not undermine 
the effectiveness of the rights guaranteed.

IV. Directive (EU) 2016/343 – The Presumption  
of Innocence

Directive (EU) 2016/34365 addresses several aspects of the 
presumption of innocence, including: 
	� The prohibition on public portrayal of suspects as guilty; 
	� The prohibition on degrading presentations in court; 
	� The burden of proof; and 
	� The right to remain silent and the privilege against self-in-

crimination. 
The Commission’s original proposal would have permitted 
a reversed burden of proof in certain circumstances, and 
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the Council wanted silence to be a relative right capable 
of negative consequences, in line with the ECtHR’s ruling 
in John Murray v. United Kingdom.66 However, the European 
Parliament successfully campaigned for the right to remain 
silent to be enshrined as an absolute right. As a compro-
mise, the question of the legal remedy and exclusionary 
rules of evidence is left to the “effective remedy” formula 
that runs throughout all the Roadmap directives. Looking at 
Directive 2016/343 at a glance, it can be noted that it sets 
high standards regarding the presumption of innocence, but 
only mediocre standards regarding the right to be present at 
trial and its derogations establishing no obligatory retrial.67 
In the latter regard, the Directive largely follows the provi-
sions of Framework Decision 2009/299/JHA.68 Regarding 
Directive 2016/343, the CJEU has focused primarily on its 
scope, public references to guilt, the right to be present at 
trials, and judicial independence – the case law of which is 
outlined in the following subsections. 

1. Scope

As with the Directives on information and access to a law-
yer, the CJEU had to clarify the scope of Directive 2016/343. 
In Emil Milev (C-310/18 PPU),69 the Court interpreted Arts. 3 
and 4(1), ruling that preliminary procedural decisions, in-
cluding pre-trial detention, can be based on suspicion/in-
criminating evidence, provided that the decision does not 
characterise the person as guilty. This approach was rein-
forced in  DK  (C-653/19 PPU),70 where the Court held that 
Art. 6 of the Directive on the burden of proof does not ap-
ply to national rules making release from pre-trial detention 
conditional upon the accused demonstrating changed cir-
cumstances. As mentioned above, the CJEU extended the 
reach of the Directive beyond ordinary criminal trials in Ray-
onna prokuratura Lom, such that the Directive also covers 
compulsory psychiatric committal.71

2. Public references to guilt

Art. 4 of the Directive, which regulates the presumption of in-
nocence in the context of public references to guilt, was in the 
spotlight in case AH and Others (C-377/18).72 Here, the CJEU 
ruled that a plea agreement procedure, in which only one  
of the co-accused pleaded guilty while mentioning others,  
is compatible with Art. 4(1). However, this is only permitted  
if such a reference is necessary for the characterisation of  
the legal liability of the person who entered into the agree-
ment and if the agreement makes it clear that the guilt of  
the other co-accused has not yet been legally established.

Further, in case AC [Kotaňák] (C-748/24),73 it ruled that re-
garding Arts. 3, 4(1) and 6(1) of Directive 2016/343, an ap-

pellate court may examine the evidence in detail and assess 
whether the legal elements of the alleged offence are met 
when reviewing a decision to close criminal proceedings 
because no offence was committed. This is permitted even 
if national law does not require such an assessment and 
even if the court relies solely on evidence collected during 
the investigation, without the accused having had a chance 
to comment on that evidence. However, the presumption of 
innocence prohibits the court from adopting reasoning that 
expresses or implies a view that the accused is guilty of 
the criminal offence in question. Whether this threshold has 
been crossed depends on the wording of the decision, read 
in its full particular context and in light of the nature and 
stage of the proceedings.

3. Presence at trial

A significant amount of case law refers to the right to be 
present at trial, which forms part of the major dimensions of 
Directive 2016/343; it is regulated in Arts. 8 and 9. In TX and 
UW (C-688/18),74 the CJEU held that Art. 8(1) and (2) is not 
infringed if an accused person, who has been duly informed 
and represented by a lawyer, decides unequivocally not to 
attend one of the hearings. The same applies if the person 
was absent for reasons beyond his or her control, provided 
that, once informed, he or she either waives his/her right to 
object or is given the possibility of having the steps taken in 
his absence repeated effectively. The Court underlines here 
that Art. 8 protects effective participation, not mere physical 
presence. This concept was further refined in DD,75 where 
the Court held that, if a witness had been examined in the 
absence of the accused or his/her defence lawyer for rea-
sons beyond their control, the violation of the right to be 
present can be remedied by an additional examination at 
which the accused and lawyer can question the witness. 
Full repetition of the earlier examination is not required.

In  HYA and Others  (C-348/21),76 the Court moved beyond 
the two aforementioned rulings holding that a conviction 
cannot be based on witness testimony taken before a judge 
at the pre-trial stage, without the participation of the ac-
cused or his/her lawyer, unless there was a good reason 
for the witness’s absence at trial, the testimony was not 
the sole or decisive basis for the conviction, and sufficient 
counterbalancing safeguards existed. This judgment marks 
a shift from a restrained approach, as Art. 8 was interpreted 
in close conjunction with the broader fair-trial guarantees 
of the Charter and ECtHR case law. In HN (C-420/20),77 the 
CJEU held that Art. 8(1) does not preclude national legisla-
tion that makes the presence of the accused at trial man-
datory. However, Art.  8(2) prevents a Member State from 
holding a trial in absentia if the accused is outside the coun-
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try and cannot lawfully re-enter because of an entry ban 
imposed by that same State. Hence, the person must have 
a genuine opportunity to attend, or voluntarily and unequiv-
ocally waive that option.78

4. In absentia trials

The other side of the coin of the right to be present at trial 
is the question of whether Member States can hold trials in 
the absence of the defendant. The first major judgment to 
interpret Arts. 8 and 9 of Directive 2016/343 concerning ab-
sconded defendants tried in absentia was IR (C-569/20).79 
The CJEU ruled that a new trial or an equivalent remedy can 
only be denied if precise and objective indicia show that the 
person had sufficient information to know that a trial would 
take place and deliberately avoided the official notice with 
the intention of evading justice. 

That same line of argumentation was applied in TR  (C-
416/20 PPU),80 this time in the context of the EAW. Accord-
ing to the CJEU, the executing authority may not refuse 
surrender merely because it lacks assurance that the con-
victed person will enjoy the right to a new trial after surren-
der. The ruling confirms that Directive 2016/343 does not 
add refusal grounds to Framework Decision 2002/584/JHA 
on the EAW, even though the issuing State is still required to 
comply with the Directive. 

A refined approach was taken in  Stangalov  (C-644/23),81 
where the CJEU denied a new trial to a person who ab-
sconded after receiving a preliminary indictment during the 
pre-trial stage if, in the light of all the circumstances, the 
person may be regarded as having been informed of the 
trial and was either represented by a mandated lawyer or, 
in the absence of such representation, had been informed 
in due time of the consequences of absconding. Thus, ab-
sconding alone does not extinguish the right to a new trial. 
In  Kachev  (C-135/25 PPU),82 the CJEU clarified in view of 
Art.  8(2)(a) and (b) of the Directive that authorities must 
have made reasonable efforts to locate the person in ques-
tion and have actually delivered the trial details to the ad-
dress provided, after the person received a corresponding 
preliminary indictment; they must also have ensured genu-
ine legal representation (e.g., court-appointed counsel dur-
ing the pre-trial stage is not sufficient).

The CJEU also clarified the remedial approach in  VB (C-
430/22 and C-468/22),83 holding that Art. 8(4) does not re-
quire the national trial court to indicate the right to a new 
trial in the in absentia judgment; the Directive only requires 
that the person be informed of that right when he/she 
is informed of the decision rendered in absentia. In  VB II 

(C-400/23),84 however, the Court stated that requests for a 
new trial must be examined promptly, and that upon noti-
fication of the decision, the defendant must receive a full 
copy of the decision rendered in absentia together with clear 
and understandable information on the available remedies 
and procedure. It was also confirmed that the existence of 
the right to a new trial depends exclusively on whether the 
conditions of Art. 8(2) of Directive 2016/343 are met, leav-
ing no room for discretion in this regard.85 

In recent decisions, the CJEU has had to deal with modern 
forms of participation. In FP and Others (C-760/22),86 it held 
that Art.  8(1) does not prevent an accused person from 
participating in hearings via videoconference at his/her ex-
press request, provided that the right to a fair trial is upheld. 
The CJEU also clarified in CV [Casotta] (C-24/26 PPU)87 that 
higher national standards are permissible provided they do 
not undermine the primacy, unity, or effectiveness of EU law. 
Accordingly, national legislation may require direct proof 
that the accused deliberately avoided the proceedings, be-
fore refusing a retrial to a person convicted in absentia.

5. Reclassification and judicial independence  
as dimensions of the presumption of innocence

The issue of reclassifying the offence is relevant not only 
for the right to information but also in the context of the pre-
sumption of innocence. This connection became apparent 
in BK  (C-175/22).88 The CJEU held that, under Art. 6(4) of 
Directive 2012/13, a criminal court cannot reclassify an of-
fence in its judgment without first informing the accused in 
due time and giving him an opportunity to effectively defend 
himself against the new classification. In parallel, the Court, 
however held that neither the presumption of innocence un-
der Art. 3 nor the privilege against self-incrimination under 
Art. 7 of Directive 2016/343, nor Art.47 of the Charter, pre-
vent the national court from proposing or adopting a differ-
ent legal classification, even on its own initiative, provided 
the accused is properly informed and heard. This case clar-
ifies that judicial initiative in classification does not in itself 
violate the presumption of innocence; what matters is the 
preservation of defence rights and procedural fairness. 

Finally, in WB and Others (C-748/19 to C-754/19), the Court 
addressed the presumption of innocence in the broader in-
stitutional context of judicial independence. It ruled that na-
tional provisions allowing the Minister of Justice to second 
judges to higher courts on the basis of unpublished crite-
ria, and to revoke those secondments at any time without 
reasons, are incompatible with the second subparagraph 
of Art. 19(1) TEU, read in the light of Art. 2 TEU, and with 
Art. 6(1) and (2) of Directive 2016/343.89
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6. Interim conclusion

Overall, the line of case law on Directive 2016/343 demon-
strates gradual but distinct development in the CJEU’s un-
derstanding of the rights enshrined in the Directive. The 
early judgments, particularly Milev and DK, emphasised lim-
itations and confined the Directive to preventing premature 
expressions of guilt. Subsequent judgments have mostly 
focused on the right to be present at trial. In this context, 
the CJEU affirmed the protection of effective participation 
rather than formal attendance. For convictions in absentia 
either genuine notice and waiver, or a robust right to a fresh 
determination of the merits are required.

V. Conclusion: A Caselaw Constitution  
of EU Criminal Procedure

The procedural rights directives following the 2009 Council 
Roadmap and the ensuing CJEU case law that has devel-
oped alongside them are a notable achievement, albeit an 
imperfect one. Like Holmes’ and Cardozo’s narratives, out-
lined in the introductory remarks of this article, the CJEU 
has used the directives as building blocks in the broader 
constitutional framework of “EU fair trial”. Predominantly 
teleological interpretation has been employed to ensure 
that rights are real and effective, not merely on paper. 

Several conclusions can be drawn from the case law ana-
lysed in this article. Firstly, the CJEU interprets the autono-
mous concept of “criminal proceedings” broadly in order to 
bring them within the scope of the Directives. Secondly, the 
Court has repeatedly reinforced the obligation for Member 
States to provide effective remedies; it conferred upon na-
tional courts the procedural power to verify compliance with 
the Directives, even where national procedural law might 
preclude such review. Thirdly, the Court in Luxembourg has 
generally interpreted derogations from fundamental rights 
narrowly. Fourthly, the Court has used the Directives as a 
framework through which it enforces its own vision of the 
EU criminal law area, which is based on mutual trust and 
the rule of law.

Despite these positive features, three systemic tensions 
persist. Firstly, there is a risk of a negative feedback loop 
between EU harmonisation and ECtHR case law, as above 
indicated by Ibrahim and Others on derogations from the 
right to a lawyer. EU procedural rights Directives that codify 
derogations may prompt the ECtHR to narrow the stand-
ards of the European Convention on Human Rights. In Ibra-
him and Others, the ECtHR re-interpreted its ruling in the 
Salduz case by referring, inter alia, to Directive 2013/48. The 

issue of trials in absentia is another example where a real 
danger of divergence between the system of the EU and 
that of the Council of Europe exist. Secondly, the analysis 
demonstrated the lack of proper common admissibility/ex-
clusionary rules in the EU legal framework. None of the pro-
cedural rights Directives adopted until today contain a clear 
rule on the admissibility of evidence in case of violations of 
the rights enshrined. The prevailing formula that “the rights 
of defence must be respected and the overall fairness of 
proceedings be ensured” is a method of judicial weighing 
rather than a clear normative standard. The formula instead 
reinforces divergent and unequal results across EU Mem-
ber States.90 Thirdly, there is the “EPPO paradox”, meaning 
that we presume the existence of a substantially harmo-
nised area of criminal procedure by creating supranational 
bodies (e.g., the EPPO) that lack a real supranational code 
of criminal procedure. 

The creation of a European area of criminal justice, in which 
defendants across the EU enjoy effective, real, and equiv-
alent procedural protection at a high level, remains a work 
in progress. Key issues in this context are that some pro-
cedural rights Directives provide exceptions (e.g., Directive 
2013/48 on the right of access to a lawyer), thus allowing 
for different interpretation and standards, that the issue of 
admissibility of evidence in case of violations of rights guar-
anteed has not been clearly addressed, and that investiga-
tive measures and their authorisation remain significantly 
divergent between EU Member States (e.g., measures on 
secret surveillance).91 Only once these issues have been 
addressed and “checkerboard situations” 92 avoided, we will 
be able to speak of a genuine area of European criminal jus-
tice. This article demonstrated that the CJEU is contributing 
to this through its evolutionary approach to law; it slowly ad-
vances the acquis towards a more far-reaching destination 
through incremental steps.
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Reinforcing EU Core Values in Criminal Justice
Insights from the High-Level Forum on the Future of EU Criminal Justice

Katalin Ligeti

This article reflects on the future direction of EU criminal policy in light of the discussions held at the High-Level Forum 
on the Future of EU Criminal Justice (HLF). It proceeds from the premise that EU criminal law forms an integral part of 
the broader EU acquis and is grounded in a set of shared foundational values. The author therefore argues that future 
EU criminal policy should place the protection and promotion of the values enshrined in Article 2 of the Treaty on Euro-
pean Union – including the rule of law, fundamental rights, and democracy – at the centre of its development. Drawing 
on selected examples from both substantive and procedural criminal law, the author identifies areas in which a renewed 
emphasis on these values is particularly important for shaping future EU legislation. In conclusion, the article assesses 
the prospects for this approach in light of the outcomes of the High-Level Forum and considers its implications for the 
future development of EU criminal law.

I. Introduction

In 2025, the European Commission launched a High-Level 
Forum for the Future of European Criminal Law1 (HLF), 
which brought together representatives of EU Member 
States, EU criminal justice agencies and bodies, profes-
sional organisations from various branches of criminal 
law practice, and academia. The aim of the HLF was to 
revive the tradition of comprehensive EU criminal policy 
programmes — such as the Tampere Programme,2 the 
Hague Programme,3 and the Stockholm Programme4 — 
through which both Member States and EU institutions 
would jointly articulate a vision for the development of 
the Area of Freedom, Security and Justice over the follow-
ing five-year period.

Following the entry into force of the Lisbon Treaty, Art. 68 
of the Treaty on the Functioning of the European Union 
(TFEU) entrusted the European Council with the task of 
defining strategic guidelines for legislative and opera-
tional planning within the AFSJ. As a consequence, the 
above-mentioned ambitious, multiannual programmes 
that had previously structured the development of EU crim-
inal policy were replaced by more general strategic guide-
lines adopted by the European Council. This evolution can 
be explained, at least in part, by the institutional changes 
brought about by the Lisbon Treaty. In particular, the Treaty 
substantially strengthened the role of the European Com-
mission in the field of criminal justice by extending the ap-
plication of the ordinary legislative procedure and by con-
solidating the Commission’s right of legislative initiative 
regarding the approximation of substantive and procedural 
criminal law under Arts. 82 and 83 TFEU. 

Since 2009, the Union has actively exercised these en-
hanced competencies, adopting a wide range of legislative 
initiatives across the criminal law domains envisaged by the 
Lisbon Treaty.5 Against this background, the Commission 
considered the time ripe to take stock of the developments 
that had occurred since the Treaty’s entry into force and 
to reflect on the future direction of EU criminal policy. The 
HLF was conceived as a forum for such reflection, bring-
ing together European criminal law experts to discuss both 
the achievements of the past decade and the challenges 
likely to shape the next phase of European criminal justice 
integration. The discussion was structured around thematic 
blocs like substantive criminal law, procedural criminal law 
and judicial cooperation, procedural safeguards in criminal 
proceedings, the digitalisation of criminal justice, and EU 
JHA agencies and bodies.

This article contributes to this analysis, building on the au-
thor’s statement at the opening of the HLF. It is based on the 
premise that the AFSJ forms an integral part of the broader 
EU acquis, which is rooted in shared core values.6 Therefore, 
future EU criminal policy should prioritise safeguarding and 
promoting the core values enshrined in Art. 2 of the Treaty 
on European Union (TEU), including the rule of law, funda-
mental rights, and democracy. To this end, the article first 
provides a concise historical overview of the role and sig-
nificance of these core values in shaping EU criminal law 
to date. It then refers to key examples of substantive and 
procedural criminal law where renewed emphasis on these 
values is particularly necessary to shape future EU legisla-
tion. The article concludes by assessing the prospects for 
a value-driven approach to the future development of EU 
criminal law, based on the outcomes of the HLF.
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II. Core Values of Criminal Justice as a Starting Point 
for Developing a Five-Year Vision

Today, EU criminal law is an established part of the EU 
acquis. Its emergence, however, was by no means self-ev-
ident. In fact, its development is closely linked to the en-
forcement of EU policies. As early as the 1960s, the Com-
mission recognised that the autonomy granted to Member 
States under the EC Treaty to sanction violations of EU law 
created a significant enforcement gap. Against this back-
ground, criminal law gradually assumed a functional role, 
primarily aimed at supporting the effective enforcement of 
EU policies. According to this functionalist rationale, the in-
tegration of different policy areas through EU law genuinely 
leads to integration in criminal law (so-called “spill-over” ef-
fect), because criminal law is necessary to address compli-
ance deficits among Member States in implementing Com-
munity policies.

The Court of Justice of the European Union (ECJ) played 
a central role in facilitating and consolidating this develop-
ment. Although criminal law formally belonged to national 
competence, the ECJ’s jurisprudence imposed substantive 
constraints on how that competence could be exercised 
when enforcing Community law.7 This dynamic gave rise to 
a process of indirect harmonisation of national criminal law, 
particularly with regard to the definition of offences and en-
forcement practices. Thus, Community law not only limited 
Member State autonomy negatively, (by precluding the ap-
plication of incompatible national rules), but also positive-
ly, by requiring national systems — including prosecutorial 
practices and procedural rules — to meet certain standards 
when applied in a Community law context. 

A good example of the functionalist logic underlying Eu-
ropean criminal justice integration is the development of 
measures to combat cross-border crime following the ab-
olition of internal border controls on 31 December 1992.8 
According to the functional rationale, criminal law instru-
ments are viewed and employed as tools for addressing 
specific cross-border criminal threats that have emerged or 
intensified as a consequence of integration in other policy 
areas. The creation of the internal market removed physi-
cal and technical barriers to the free movement of persons, 
goods, services, and capital.9 Although this development 
generated significant economic and social benefits, it also 
facilitated the expansion of cross-border criminal activities. 
Member States soon realised that their traditional, largely 
autonomous criminal justice systems were ill-equipped to 
address forms of criminality that extended beyond national 
borders in terms of commission, effects, or proceeds, e.g., 
drug trafficking, money laundering, human trafficking, and 

cybercrime. Member States therefore established mech-
anisms of judicial cooperation and mutual recognition of 
judicial decisions, while also introducing instruments to 
approximate substantive criminal law, including the defini-
tion of criminal offences and the setting of minimum sanc-
tions.10

Historically, EU criminal law was not conceived as a delib-
erate constitutional project aimed at creating a comprehen-
sive “European criminal justice system.” Rather, it emerged 
in response to the unintended consequences of the success 
of the European integration process itself. Thus, the devel-
opment of EU criminal law reveals a fundamental paradox: 
measures originally designed to facilitate the Union’s prima-
ry objective of economic integration have triggered a chain 
of secondary effects, generating new forms of vulnerability 
and cross-border risks that have subsequently required fur-
ther regulatory and institutional integration.11

Although many areas of EU integration have been iden-
tified as potentially requiring criminal law enforcement, 
the weakness of the functional rationale is that Member 
States have often been unable to reach agreement on the 
approximation of their national criminal laws. Indeed, sev-
eral policy fields have undergone substantial approxima-
tion at the EU level without being accompanied by corre-
sponding criminal law measures. The banking sector is a 
prime example. In its 2011 Communication “Towards an 
EU Criminal Policy”, the European Commission explicitly 
identified banking and financial services as areas in which 
the role of criminal law as an enforcement tool merited 
further consideration.12 The EU has made significant pro-
gress towards approximating banking regulation and cre-
ating an integrated financial framework.13 

Yet, serious violations of banking rules have only been 
partially addressed through EU criminal law instruments. 
The rationale for criminalisation appears compelling. Giv-
en the high degree of interconnectedness of European fi-
nancial markets, inadequate enforcement of EU banking 
rules in one Member State may have significant conse-
quences for the stability and functioning of the financial 
system in others. Criminal sanctions could serve as an 
effective deterrent against serious misconduct, thus pro-
tecting consumers and investors, preserving confidence 
in financial institutions, and safeguarding the integrity 
and stability of the banking sector. Potential offences that 
could justify harmonised criminalisation at the EU level in-
clude fraudulent misuse of funds, fraudulent investment 
schemes, fraudulent bankruptcy, and serious violations of 
due diligence and compliance obligations. Nevertheless, 
despite the functional arguments in favour of criminal law 
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intervention, Member States have thus far shown limited 
willingness to extend EU criminal law into this field. The 
banking example shows that functionalist pressures do 
not automatically lead to approximation of criminal laws 
and that political considerations, concerns about national 
sovereignty, and divergent legal traditions continue to in-
fluence EU criminal justice integration.

Alongside the functionalist rationale, a second dimen-
sion has gradually emerged that links the development of  
EU criminal law more directly to the broader project of 
European integration itself. This constitutional dimension 
is often expressed in aspirational rather than purely reg-
ulatory terms.14 It is grounded in the idea that the Euro-
pean Union constitutes a community of values, founded 
upon and committed to promoting the principles set out in 
Arts. 2 and 3(1) TEU. From this perspective, criminal law 
is not merely an instrument for addressing practical en-
forcement needs but also serves an important normative 
function. The values underlying criminal justice are com-
plex and at times potentially conflicting.15 The protection 
of legal interests through deterrence, punishment, and pre-
vention must be pursued within a framework of fair pro-
cedures, legal certainty, and respect for individual rights. 
Criminal law therefore embodies both the coercive power 
of the state and the safeguards necessary to ensure its 
legitimate exercise.

In the context of the European Union, criminal law can thus 
be understood as a means of protecting not only specif-
ic policy objectives but also of safeguarding and actively 
promoting the fundamental values upon which the Union is 
founded. Accordingly, the development of EU criminal law 
should be guided by, and contribute to, the realisation of the 
values enshrined in Arts. 2 and 3(1) TEU. Among the values 
explicitly listed in Art. 2 TEU, four are particularly relevant 
to criminal justice: respect for human dignity, freedom, the 
rule of law, and respect for fundamental rights.

The emergence of this constitutional dimension was grad-
ual. It was only with the Hague Programme that elements 
extending beyond a purely functional rationale began to 
appear in the EU’s approach to criminal justice. Under its 
general orientations for the AFSJ, the Hague Programme 
acknowledged the Union’s “legal obligation to ensure that 
in all its areas of activity, fundamental rights are not only 
respected but also actively promoted.”16 

A further step in this constitutional development was taken 
in November 2009 with the adoption of the Roadmap for 
Strengthening Procedural Rights of Suspected or Accused 
Persons in Criminal Proceedings.17 The Roadmap, which 

became the foundation for the subsequent adoption of six 
EU Directives on procedural rights, recognised that EU ac-
tion in defining minimum procedural rights was necessary 
to enhance mutual trust among the judicial authorities of 
the Member States. More importantly, however, it explicitly 
acknowledged that, “after a lot of progress [had] been made 
in the area of judicial and police cooperation on measures 
that facilitate prosecution,” the time had come to restore 
the balance between enforcement objectives and the pro-
tection of individual procedural rights. This represented a 
significant normative development, placing the rights of 
suspects and accused persons at the centre of the Europe-
an criminal justice project.

The constitutional dimension of EU criminal law was fur-
ther elaborated in the aforementioned 2011 Commission 
Communication “Towards an EU Criminal Policy”18 and 
in the 2012 European Parliament resolution “An EU ap-
proach to criminal law.”19 Both institutions stressed that 
the development of EU criminal law must be guided by the 
fundamental values on which the Union is founded. They 
highlighted the importance of safeguarding essential prin-
ciples of criminal justice, including human rights protec-
tion, legality, culpability, proportionality, the presumption 
of innocence, ultima ratio, and ne bis in idem. Criminal law 
was thus increasingly presented not merely as an instru-
ment of policy enforcement but also as a field governed 
by fundamental constitutional principles that reflect the 
Union’s commitment to the rule of law and the protection 
of individual rights. 

Adopting a values-based approach to lawmaking also of-
fers the prospect of a more coherent and principled strat-
egy for EU criminal law legislation. Recognising this need, 
the European Parliament argued in its 2012 resolution:20

[…] criminal law must constitute a coherent legislative system 
governed by a set of fundamental principles and standards 
of good governance in full respect of the EU Charter of Fun-
damental Rights, the European Convention on Human Rights 
and other international human rights conventions to which the 
Member States are signatories. 

From this perspective, the constitutional dimension not 
only serves as a source of legitimacy for EU criminal law 
but also as a normative framework capable of guiding its 
future development in a consistent, rights-based manner.

Still, the practical implementation of this values-based ap-
proach has remained limited.21 Although the constitution-
al discourse surrounding EU criminal law has become in-
creasingly prominent, translating this normative orientation 
into concrete legislative and policy outcomes remains a 
significant challenge.22 
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III.  Focus Areas for Substantive and Procedural 
Criminal Law 

In this section, I will highlight three areas which, in my view, 
clearly demonstrate the need to guide the future develop-
ment of EU criminal law through a value-driven rationale: 
(1) hate crime, (2) foreign interference with democratic 
processes, and (3) defence rights in the digital age. These 
examples are intended to be illustrative rather than exhaus-
tive,23 as they provide particularly compelling illustrations of 
the potential of a values-based approach to legislative de-
sign. Each concerns interests that are closely connected to 
the Union’s constitutional foundations and raises questions 
that cannot be understood solely through the traditional 
logic of market integration or cross-border enforcement. 
Together, they demonstrate how EU criminal law can in-
creasingly contribute to protecting the Union’s core values 
and democratic order.

1. Hate crime and hate speech 

The current EU acquis on hate crime remains fragmented 
and is characterised by a number of significant shortcom-
ings. The central legislative instrument in this field, Frame-
work Decision 2008/913/JHA on combating certain forms 
and expressions of racism and xenophobia by means of 
criminal law,24 identifies bias motivation as the defining el-
ement of hate speech and hate crime committed on racist 
and xenophobic grounds. However, its scope is limited. It 
does not extend criminal law protection to hate speech and 
hate crime motivated by other protected characteristics, 
such as sex, gender, gender identity, sexual orientation, age, 
disability, language, or political opinion and belief, although 
several Member States have chosen to include some of 
these grounds within their national criminal legislation. Fur-
thermore, despite the Framework Decision being formally 
implemented across all EU Member States, recent analyses 
by the European Parliament reveal considerable disparities 
in national legislation, definitions, and levels of protection, 
resulting in an uneven landscape of hate crime regulation 
throughout the Union.25

More recently, the Directive on combating violence against 
women and domestic violence, adopted on 14 May 2024, 
has expanded EU criminal law intervention into a related 
area by criminalising conduct such as female genital mutila-
tion, forced marriage, cyberharassment, cyberstalking, and 
certain forms of cyber incitement to hatred or violence.26 
The Directive requires Member States to criminalise the in-
tentional incitement of violence or hatred directed against a 
group of persons, or a member of such a group, defined by 
reference to gender, where material containing such incite-

ment is publicly disseminated by means of information and 
communication technologies.. The scope of the offence 
remains relatively narrow, however, as criminalisation may 
be limited to instances involving a threat to public order or 
conduct that is threatening, abusive, or seriously insulting.

Additional protection is provided through the Victims’ Rights 
Directive,27 which seeks to address the specific vulnerabil-
ities of victims of bias-motivated offences. Pursuant to 
Art. 22, Member States are required to conduct an individual 
assessment of victims in order to determine their need for 
special protection measures. When performing this assess-
ment, the competent authorities must consider the victim’s 
personal characteristics, the nature of the offence, and the 
circumstances in which it was committed. The Directive ex-
pressly recognises hate crime, gender-based violence, and 
other offences motivated by prejudice or discrimination as 
categories deserving particular attention and enhanced 
protection for victims. While these provisions constitute 
an important recognition of the specific harms associated 
with bias-motivated offences, they primarily focus on victim 
protection rather than on the harmonisation of substantive 
criminal law.

The fight against hate speech in the online environment is 
further addressed through the Digital Services Act (DSA).28 
In line with the values of human dignity and respect for fun-
damental rights enshrined in the EU Charter of Fundamen-
tal Rights, the DSA seeks to ensure a safe, predictable, and 
trustworthy digital environment. The Regulation requires 
online platforms to establish mechanisms for the detection, 
reporting, and moderation of illegal content. In particular, 
providers of very large online platforms and very large online 
search engines must implement reasonable, proportionate, 
and effective measures to mitigate the dissemination of 
illegal content, including online hate speech and forms of 
cyber violence. The DSA does not itself define hate speech 
or hate crime, however, relying instead on underlying Union 
law and national law to determine what constitutes illegal 
content. As a result, divergent national definitions continue 
to shape the boundaries of online hate speech regulation 
across the Union.

From a values-based perspective, this fragmented frame-
work appears increasingly difficult to reconcile with the 
Union’s commitment to human dignity, equality, non-dis-
crimination, and the protection of fundamental rights under 
Arts. 2 and 3 TEU. The existing acquis provides protection 
against some forms of bias-motivated offending while 
leaving significant gaps with regard to others. Therefore, 
a more coherent and comprehensive EU approach to hate 
crime could be justified by the need to safeguard and give 
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concrete effect to the Union’s foundational values. Such an 
approach would recognise that attacks motivated by prej-
udice are not only offences against individual victims but 
also against the pluralism, equality, and mutual respect that 
constitute the normative foundations of the European pro-
ject itself.

In this context, the Commission proposed in December 
2021 that hate speech and hate crime be added to the list 
of particularly serious crimes with a cross-border dimen-
sion under Art. 83(1) TFEU.29 A decision to this effect would 
constitute a necessary first step towards the adoption of 
minimum rules concerning the definition of offences and 
sanctions in this area, thereby enabling the development of 
a more coherent and comprehensive EU framework on hate 
crime. However, the Council has thus far failed to reach 
the unanimity required under Art. 83(1) TFEU to adopt the 
proposed decision. The lack of political consensus among 
the Member States has consequently stalled the formal ex-
pansion of EU criminal law competence in this area, despite 
growing concerns about the prevalence of hate speech and 
hate-motivated violence across the Union.

In response to this impasse, in December 2023, the 
Commission and the High Representative adopted a 
Joint Communication to the European Parliament and 
the Council entitled “No place for hate: a Europe united 
against hatred”, setting out a broader strategy to combat 
hatred in Europe.30 The Communication announced a se-
ries of initiatives spanning several policy fields, including 
prevention, victim support, online content moderation, 
awareness-raising, and improved data collection. At the 
same time, the Commission reiterated its call for the 
Council to adopt the proposed decision extending the 
list of EU crimes to include hate speech and hate crime, 
arguing that the existing legal framework remains inade-
quate to address evolving forms of hatred, particularly in 
the online environment.31 In January 2024, the European 
Parliament added its support to this initiative, adopting a 
resolution urging the Council to include hate speech and 
hate crime among the areas of crime listed in Art. 83(1) 
TFEU, so that the Commission, in the second stage of the 
process, can propose minimum rules concerning the defi-
nition of criminal offences and sanctions in this area.32 

In its Communication accompanying the proposal to add 
hate speech and hate crime to the areas of crime laid down 
in Art.  83(1) TFEU, the Commission seems to struggle to 
present hate speech and hate crime as serious internal se-
curity threats that are comparable to the offences current-
ly listed in Art. 83(1) TFEU, such as terrorism, trafficking in 
human beings, or money laundering. Rather than focusing 

primarily on security concerns, the Commission empha-
sises the broader societal harm caused by these offences, 
highlighting their detrimental impact on both individuals 
and society as a whole and their ability to undermine the 
very foundations of the European Union.33 In particular, 
the Communication places considerable emphasis on the 
threat that hate speech and hate crime pose to the Union’s 
common values. It stresses that such conduct is fundamen-
tally incompatible with the principles enshrined in Arts.  2 
and 6 TEU and in the EU Charter of Fundamental Rights.34  
According to the Commission, hate speech and hate crime 
attack the values of human dignity, equality, respect for 
fundamental rights, and non-discrimination that constitute 
the normative basis of the European integration project. 
Therefore, the principal justification for EU action lies not 
only in the cross-border nature of these offences but also 
in their corrosive effect on the Union’s constitutional order 
and value system.

The Commission’s proposal can thus be regarded as one of 
the clearest and most ambitious attempts to advance the 
protection of EU common values through criminal law. Un-
like earlier initiatives, which were predominantly justified by 
reference to the effective functioning of the internal market 
or the need to combat transnational criminality, this pro-
posal places the safeguarding of the Union’s foundational 
values at the centre of the argument for criminal law harmo-
nisation. It thereby represents a significant shift towards a 
genuinely constitutional rationale for EU criminal law.

At the same time, however, the proposal also illustrates the 
political limits of a values-based approach. Under Art. 83(1) 
TFEU, adding new crimes to the list of “Euro-crimes” re-
quires unanimous approval in the Council. Given the diver-
gent views among Member States regarding the scope of 
hate speech regulation, freedom of expression, and the role 
of criminal law in protecting societal values, achieving such 
unanimity is likely to prove difficult. 

2. Foreign information manipulation and interference

Another area that merits urgent attention from a val-
ues-based perspective is the criminalisation of foreign inter-
ference in democratic processes. Safeguarding democracy 
is a core objective of the European Union, intrinsically linked 
to the values of democracy, the rule of law, and respect for 
fundamental rights, as set out in Art. 2 TEU. In recent years, 
concerns about foreign information manipulation and inter-
ference (FIMI) have moved to the forefront of the European 
policy agenda. The term FIMI is now widely used to describe 
coordinated efforts by foreign state and non-state actors to 
manipulate information, distort public debate, and influence 
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democratic decision-making processes. The Council of Eu-
rope, the European Union, and other international organisa-
tions are currently examining the extent to which criminal 
law should play a role in addressing this phenomenon.35

While the precise scope and content of potential criminal 
offences require careful consideration, there can be lit-
tle doubt that foreign interference has become a tangible 
threat to democratic governance. Numerous allegations 
and documented instances of information manipulation 
campaigns have raised concerns about their impact on na-
tional and European electoral processes. Recent experienc-
es in several European countries, including Hungary36 and 
Romania,37 as well as concerns surrounding elections to the 
European Parliament, have demonstrated the vulnerability 
of democratic institutions to external influence and coordi-
nated disinformation campaigns. A few European states, in-
cluding Norway, Lithuania, Latvia, and Estonia, have already 
introduced criminal provisions specifically targeting certain 
forms of foreign interference, providing examples of emerg-
ing national responses to this challenge.38 

From an EU law perspective, a key preliminary question 
is whether the EU has the competence to legislate in this 
field and, if so, what the scope of this competence is. One 
possible starting point would be the criminalisation of in-
terference with EU electoral processes.39 The rationale here 
would be similar to that which underpins the criminal law 
protection of the Union’s financial interests.40 Just as crim-
inal law was deemed necessary to safeguard the integrity 
of the Union’s budget, criminal law measures may be justi-
fied to protect another distinct EU legal interest: the integ-
rity and legitimacy of European democratic processes and 
elections.41

Accordingly, Art. 83(2) TFEU could serve as a suitable legal 
basis for legislative action. This provision allows criminal 
laws to be harmonised if this is essential to ensure the ef-
fective implementation of a Union policy in an area that has 
already been subject to harmonisation measures. Given the 
importance of democratic participation and electoral integ-
rity to the functioning of the Union, one could argue that 
criminal law intervention is necessary to effectively protect 
European elections against foreign manipulation and inter-
ference.

To some extent, aspects of FIMI that are similar to hate 
crime may already fall within the existing reference to “com-
puter crime” in Art.  83(1) TFEU, particularly where online 
platforms, artificial intelligence, or cyber-enabled methods 
are used. This could also be a starting point for the crimi-
nalisation of FIMI.

3. Specific procedural safeguards adapted  
to the digital setting  

A third example in which a values-based approach would 
be most pertinent for the development of EU criminal law 
is that of procedural safeguards. In light of the growing 
integration of technology, the EU should consider digitalis-
ing procedural rights where feasible, namely the rights to 
interpretation, translation, access to the case file, legal as-
sistance and legal aid, and the right to be present at trial.42 
In particular, it could explore the use of videoconferencing 
to connect the accused with their lawyer, an interpreter, or 
the court itself as well as the use of artificial intelligence 
(AI) to ensure access to the case file or the translation of 
legal documents. With this in mind, the EU has funded the 
DigiRights (Digitalisation of Defence Rights in Criminal Pro-
ceedings) project, which aims to map and assess current 
digital practices surrounding these rights. The ultimate goal 
of the project is to propose European guidelines for the dig-
ital application of the rights.43 

Technological developments, particularly AI, offer oppor-
tunities to not only strengthen defence rights but also to 
improve the accuracy of fact-finding in criminal trials. Law 
enforcement authorities across Europe already extensively 
employ AI systems both to analyse existing evidence, such 
as large volumes of documents, communications, and da-
tasets44 and to generate evidence through methods such as 
AI-assisted DNA analysis and facial recognition technolo-
gies.45 These developments have the potential to enhance 
investigative capabilities. At the same time, however, the 
growing use of AI in the detection, prevention, and investiga-
tion of crime risks to create a significant imbalance of pow-
er between law enforcement authorities and the defence. 
The Explanatory Report to the Council of Europe Framework 
Convention on Artificial Intelligence illustratively describes 
this as ”information asymmetry”:46

Due to certain unique characteristics of artificial intelligence 
systems, such as their technical complexity, their data-driv-
en character and the relative opaqueness of the operations 
of some such systems, human interactions with artificial 
intelligence systems have been affected by the problem of 
opaqueness of artificial intelligence systems and information 
asymmetry, i.e. a significant imbalance in the access to, un-
derstanding of, or control over information between different 
parties involved in the activities within the lifecycle of artificial 
intelligence systems.

Law enforcement authorities can use AI tools to rapidly sift 
through large amounts of data, whereas other participants 
in criminal proceedings, particularly defence lawyers, often 
lack the infrastructure, knowledge, and means to access AI 
tools to carry out searches, e.g., for exculpatory evidence or 
for the verification of the reliability and validity of evidence.47
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From a values-based perspective grounded in the princi-
ples of the rule of law, effective judicial protection, and the 
right to a fair trial, the increasing digitalisation of criminal 
justice therefore requires a corresponding strengthening 
of defence rights. To address these emerging challenges, 
three complementary rights should be recognised, which 
– together – could help preserve procedural fairness and 
equality of arms in an increasingly digital criminal justice 
environment: 
	� A right to digital discovery, which extends beyond the tra-

ditional right of access to the case file in order to encom-
passes meaningful access to relevant digital datasets 
and AI-generated material; 
	� A right to search for exculpatory evidence, which enables 

the defence to make effective use of digital tools and 
technologies in identifying evidence favourable to the 
accused; 
	� A right to digital forensic expertise, which supplements 

the traditional right to legal assistance by ensuring ac-
cess to independent technical expertise necessary to 
scrutinise, verify, and challenge AI-based evidence and 
investigative methods. 

The lack of awareness among suspects and accused per-
sons of the use of AI during the investigation or the pros-
ecution hinders their ability to seek an effective remedy.48 
Even though access to information about automated pro-
cessing is a cornerstone principle of Regulation 679/201649 
– particularly when a decision is “solely based on automat-
ed processing”50 – opacity is the norm in law enforcement 
contexts. According to Art.  26(11) of the EU AI Act, the  
restrictions on the right to information set out in Art. 13 of 
the Law Enforcement Directive (LED)51 also apply to high-
risk AI systems used for law enforcement purposes. While 
Art.  13(2)(d) LED establishes an obligation to notify the 
data subject ex post,52 it neither specifies at what stage of 
the proceedings this ex post notification should occur, nor 
the extent to which information must be provided. 

Art. 7 Directive 2012/13/EU on the right to information in 
criminal proceedings53 requires Member States to guar-
antee the defence access to “all material evidence in the 
possession of the competent authorities” and to do so “in 
due time to allow the effective exercise of the rights of the 
defence and at the latest upon submission of the merits of 
the accusation to the judgment of a court”. However, since 
the Directive does not include specific guarantees tailored 
for digital disclosure, practices remain inconsistent across 
Member States. Even within individual Member States, no 
general rule applies: disclosure obligations vary, depending 
on the technology employed. To address the specificities 
of digital investigations, the EU should go beyond the mini-

mum rules laid down in Art. 7 of Directive 2012/12/EU and 
introduce a right for the defence to access not only all the 
evidence but also all supplemental information necessary 
for their defence.54 Some Member States have already done 
so in order to guarantee the equality of arms between law 
enforcement authorities and the defence.55

Finally, in order to be able to challenge the validity and reli-
ability of AI-generated evidence, the defence needs the as-
sistance of digital forensic experts. When paid for privately, 
however, this assistance can be very costly for the defend-
ant. The existing European acquis on legal aid is rather lim-
ited in scope. Directive 2016/191956 lays down minimum 
common rules concerning the right to legal aid and sets a 
minimum standard on the quality of legal aid services. Re-
garding the burden of costs for legal assistance, Art. 4(1) 
requires Member States to ensure “that suspects and ac-
cused persons who lack sufficient resources to pay for 
the assistance of a lawyer have the right to legal aid when 
the interests of justice so require”. In addition, according 
to Art. 7, Member States must establish an “effective legal 
aid system” of a “quality adequate to safeguard the fairness 
of the proceedings”. Since lawyers are often ill-equipped to 
effectively assist defendants in examining digital forensic 
procedures, methods, and tools in AI-driven investigations, 
the material and temporal scope of assistance offered by 
the legal aid Directive must be expanded.

IV. Concluding Remarks  

The evolution of EU criminal justice has always reflected 
the broader trajectory of European integration, with coop-
eration gradually and steadily intensifying due to shared 
values and common interests as well as the realisation that 
no EU Member State can effectively address contempo-
rary criminal law challenges alone. As this contribution has 
demonstrated, the Union now faces a dual imperative.

On the one hand, it must address longstanding gaps in sub-
stantive and procedural criminal law, particularly in areas 
in which fragmentation undermines effective enforcement, 
such as bankingrelated offences. The recent adoption of 
the Regulation on European Production and Preservation 
Orders for electronic evidence57 demonstrates that the 
functionalist rationale it is still very much present, ensuring 
progress and covering new ground for the future develop-
ment of EU criminal law. 

On the other hand, the EU must also use criminal law to 
promote its core values. The rule of law, fundamental rights, 
equality, and judicial independence are not abstract princi-



PROCEDURAL SAFEGUARDS

92 |   eucrim   2026, Vol. 21(1)

ples; they are the conditions for the legitimacy of and trust 
in EU criminal law without which it cannot function. Ensuring 
that future initiatives in this field are firmly anchored in a val-
uesbased approach is therefore not only normatively desir-
able but also practically indispensable. Mutual recognition, 
effective judicial cooperation, and public confidence in the 
Union’s criminal justice project all depend on this approach.

Discussions at the HLF suggest, however, that the prospects 
for a stronger constitutional dimension as a guiding force in 
the future development of EU criminal law remain relatively 
limited. This is partly due to the growing divergence among 
Member States regarding the interpretation and practi-
cal application of shared European values. Recent years 
have seen serious rule-of-law concerns in several Member 
States, including challenges to judicial independence, politi-
cal interference in the administration of justice, and broader 
structural deficiencies affecting the functioning of national 
judicial systems. In this context, the Court of Justice of the 
European Union has assumed an increasingly important 
role in safeguarding and promoting the Union’s foundation-
al values and ensuring compliance with the requirements 
of Art. 2 TEU. 58

Another, and perhaps more immediate, obstacle to the de-
velopment of a values-based approach is the growing fa-

tigue among Member States regarding the implementation 
of new legislative measures. Since the entry into force of the 
Lisbon Treaty on 1 December 2009, the Union has adopted 
a substantial body of criminal justice legislation, covering 
both substantive criminal law and procedural safeguards. 
During the HLF discussions, a large majority of Member 
States indicated that the resources currently available with-
in their ministries of justice are already fully absorbed by 
the task of implementing and applying the existing acquis. 
Consequently, many delegations expressed reservations 
about the adoption of new legislative instruments, instead 
emphasising the need to consolidate, streamline, and im-
prove the coherence of the existing body of EU criminal law.

In the coming years, the challenge will therefore be to rec-
oncile these two objectives: ensuring the effective imple-
mentation and coherence of the existing acquis, while also 
enabling EU criminal law to respond to emerging threats to 
the Union’s constitutional values, including democracy, the 
rule of law, and fundamental rights. Discussions at the HLF 
suggest that future progress is likely to depend less on am-
bitious new legislative programmes and more on the stra-
tegic use of existing competencies, consistent application 
of the current acquis, and gradual development of criminal 
law measures capable of protecting the Union’s foundation-
al values where necessary.
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I. Introduction: The High-Level Forum and  
the Voice of the European Legal Profession

At the beginning of 2025, the European Commission 
launched the High-Level Forum on the Future of EU Crimi-
nal Justice as a space for strategic reflection on the current 
state of European criminal justice and the regulatory prior-
ities for a new institutional cycle after 2024. The Forum’s 
remit focused on four interconnected areas: substantive 
criminal law; criminal procedure (including mutual recogni-
tion instruments); the digitalisation of criminal justice; and 
the role of EU agencies and bodies.

Four plenary meetings were held in 2025: on 4/5  March, 
20/21 May, 1/2 October, and 1 December. These meetings 
brought together high-level representatives from the EU 
Member States, the Commission, the Council, and the Eu-
ropean Parliament, as well as bodies and agencies such as 
the European Anti-Fraud Office (OLAF), the European Public 
Prosecutor’s Office (EPPO), Eurojust, Europol, the European 
Judicial Network (EJN), eu-LISA, and the European Union 
Agency for Fundamental Rights. They were joined by organ-
isations representing civil society and justice professionals, 
including the European Criminal Bar Association (ECBA), 
the Council of Bars and Law Societies of Europe (CCBE)1, 
the Confederation of European Probation, EuroPris, and 
the NGO Fair Trials. Leading academic experts in European 
criminal law and criminal procedure also participated.2

The CCBE, which represents the national bars and law so-
cieties of the EU Member States and other European coun-

tries at European and international levels and is regarded 
as the voice of the European legal profession (representing 
more than one million lawyers), played an active role in both 
the plenary sessions and in the technical debates.

In addition to oral interventions at the plenary meetings, the 
CCBE also contributed a written paper containing concrete 
proposals designed to ensure that the Union’s future crim-
inal justice policies strike the right balance between effec-
tive criminal prosecutions and the essential role of lawyers 
in safeguarding the rule of law and protecting fundamental 
rights. The paper was entitled “CCBE contribution to the 
High-Level Forum on the Future of EU Criminal Justice” and 
was submitted on 8 October 2025.3

It should be emphasised that the Forum is not a deci-
sion-making body. Nevertheless, its conclusions4 inform 
the Commission’s considerations when drafting legislative 
and non-legislative recommendations. From the CCBE’s 
perspective, the process provides a unique opportunity to 
place defence rights and procedural safeguards at the cen-
tre of the next phase of development of the European crim-
inal justice system.

Against this background, the present article summarises 
and analyses the CCBE’s proposal. Particular attention is 
devoted to the call for a new roadmap on procedural safe-
guards, targeted reforms of some of the most emblematic 
cooperation instruments, the role of European criminal jus-
tice agencies, and the challenges raised by the digitalisa-
tion of criminal justice.

Justice Systems Built on Confidence
The CCBE Proposal on the Future of EU Criminal Justice

Salvador Guerrero Palomares

The 2025 High-Level Forum on the Future of EU Criminal Justice, aimed at developing a shared vision for the Union’s 
future criminal-policy agenda, brought together over one hundred participants, including the Council of Bars and Law 
Societies of Europe (CCBE) and the European Criminal Bar Association (ECBA).
In this context, the CCBE submitted an extensive proposal, arguing that mutual recognition and judicial cooperation can 
only function sustainably if they are based on robust procedural safeguards that can be effectively enforced. To this 
end, the CCBE proposed the adoption of a new roadmap on procedural rights on the basis of Art. 82 TFEU, setting out a 
detailed legislative programme across four areas: (i) judicial cooperation and mutual recognition, (ii) procedural safe-
guards, (iii) EU agencies and bodies, and (iv) the digitalisation of criminal justice.
This article systematically presents the main strands of this proposal. In particular, it examines the reforms proposed for 
the European Arrest Warrant and the European Investigation Order, as well as the need for common rules on pre-trial de-
tention and exclusionary rules for unlawfully obtained evidence. It also considers defence investigations, the strength-
ening of professional secrecy and legal professional privilege (attorney-client privilege), and defence safeguards in the 
functioning of Eurojust, Europol, and the European Public Prosecutor’s Office. Lastly, it addresses the requirement for 
a fundamental rights-centred approach to the deployment of artificial intelligence and videoconferencing in European 
criminal proceedings.
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II. The Post-Lisbon Constitutional Framework  
and the Need for a New Roadmap

1. The Charter of Fundamental Rights, the ECHR,  
and the mutual recognition principle

The CCBE’s contribution is expressly grounded in the con-
stitutional context established by the Treaty of Lisbon.

First, it relies on the Charter of Fundamental Rights of the 
European Union (CFR), which has the same legal value as 
the Treaties. Accordingly, its provisions are binding on both 
EU institutions and bodies – including the EPPO – and the 
Member States when they implement EU law. This is with-
out prejudice to the fact that the rights guaranteed by the 
European Convention on Human Rights (ECHR) continue  
to constitute a minimum level of protection within the Euro-
pean legal space.

Second, the Lisbon Treaty enshrines mutual recognition of 
judicial decisions as the cornerstone of the Area of Free-
dom, Security and Justice in Arts. 67 and 82 TFEU. Mutual 
recognition is based on mutual trust across the Member 
States’ judicial systems. However, this trust can only be re-
garded as justified where all national systems ensure com-
parable levels of fundamental rights protection in criminal 
proceedings.

Experience accumulated over more than two decades of 
European criminal cooperation shows that, in the absence 
of minimum standards, mutual recognition can lead to an 
almost irrebuttable presumption of uncritical acceptance of 
other states’ decisions, even where there are serious indica-
tions of rights violations. From an institutional standpoint 
of the legal profession, trust cannot be imposed uncondi-
tionally; it must be built on effective guarantees.

2. From the 2009 Roadmap to a new agenda:  
“Justice systems built on confidence”

The 2009 Roadmap on procedural rights was a significant 
achievement, leading to the adoption of six key directives 
on interpretation and translation, information of rights, ac-
cess to a lawyer, the presumption of innocence, legal aid, 
and specific safeguards for suspected or accused children. 
However, it has acknowledged that the programme re-
mained incomplete, with new areas of vulnerability emerg-
ing in light of the technological evolution and the growing 
complexity of criminal cooperation.

In this context, the CCBE proposes the adoption of a new 
roadmap on procedural safeguards based on Art.  82 

TFEU, built around the concept of “justice systems built 
on confidence”.5 The gradual approach of the 2009 Road
map, which advanced through thematic instruments cov-
ering specific aspects of criminal proceedings, remains 
an appropriate model. The CCBE’s proposal underlines 
that robust procedural safeguards are not an obstacle to 
effective prosecution, but rather a prerequisite for legally 
sound convictions, reduced miscarriages of justice, and 
strengthened public trust in criminal justice. A system 
that sacrifices safeguards in the name of speed will, in the 
medium term, generate more litigation, more appeals, and 
more distrust, including among the authorities of different 
states when they are required to recognise one another’s 
decisions.6 

The CCBE also cautions against the limitations of soft-law 
tools, such as recommendations, guidelines, best practices, 
and training. While such instruments can be valuable sup-
porting measures, fundamental rights can only be effective 
and accessible if they are enshrined in clear, binding rules, 
rather than being left to administrative discretion or the 
goodwill of practitioners.7

III. Judicial Cooperation and Mutual Recognition  
in Criminal Matters

A central place within the agenda proposed by the CCBE is 
occupied by the review of the most paradigmatic mutual 
recognition instruments: the European Arrest Warrant and 
the European Investigation Order. The underlying thesis is 
that the effectiveness of these instruments hinges on the 
strength of the procedural safeguards that accompany 
them.

1. The European Arrest Warrant: towards  
a second generation

The European Arrest Warrant (EAW) is undoubtedly one of 
the most effective instruments of cooperation in criminal 
matters within Europe. Its implementation represented a 
qualitative leap compared with traditional extradition pro-
cedures. However, the CCBE underlines that the EAW still 
reflects, to a significant extent, the political and legal cli-
mate in the aftermath of the 09/11 attacks, when security 
concerns tended to take precedence over considerations 
regarding safeguards for the individual.8 

From this perspective, the CCBE is calling for a second gen-
eration of the EAW that will fully incorporate the case law 
of the Court of Justice of the European Union (CJEU), the 
acquis developed around the Stockholm procedural-rights 
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roadmap, and the requirements of the Charter of Funda-
mental Rights. The CCBE identifies several structural short-
comings:
	� Uneven protection of fundamental rights. The applica-

tion of refusal grounds linked to fundamental rights var-
ies widely among Member States. Effective protection 
often requires lengthy appeal proceedings, prolonging 
the deprivation of liberty of the requested person;9

	� Weak proportionality control. EAWs are often issued 
for minor offences, for very old facts, or investigations 
at an early stage, leading to unnecessary arrests and 
the de facto use of pre-trial detention as a default 
measure;10

	� Insufficient use of alternatives. Instruments such as 
the European Investigation Order or the European Su-
pervision Order (ESO) are used to a very limited extent, 
even though they would allow the same objectives to be 
achieved with less impact on personal liberty;11

	� Detention conditions and monitoring of assurances. The 
practice of relying on assurances regarding detention 
conditions communicated by the issuing State, without 
effectively monitoring compliance, is insufficient in light 
of the CJEU’s case law;12

	� Schengen Information System (SIS) alerts and compen-
sation. The maintenance of alerts in the SIS without sys-
tematic review13 and the absence of a harmonised com-
pensation framework for wrongful detention in the EAW 
context14 raise concerns over legal certainty.

To remedy these dysfunctions, the CCBE proposes, inter 
alia, the following:
	� Codifying refusal grounds based on fundamental rights 

in line with the CJEU’s case law, including a rigorous as-
sessment of whether there is a real and individualised 
risk of serious rights violations15;
	� Strengthening proportionality by requiring the issuing au-

thority to consider less intrusive alternatives before issu-
ing an EAW and by excluding manifestly disproportionate 
cases;
	� Promoting the effective use of the European Investi-

gation Order and the Supervision Order as alternatives  
to surrender, to avoid routine recourse to deprivation of 
liberty;
	� Establishing mechanisms for periodic review of SIS 

alerts and a harmonised regime of compensation for 
wrongful or manifestly disproportionate detention within 
the EAW framework.

The objective is not to weaken the EAW, but rather to an-
chor the instrument firmly in the protection of fundamen-
tal rights, ensuring that mutual trust is based on effective 
guarantees.

2. The European Investigation Order:  
rebalancing equality of arms

From a defence perspective, the European Investigation 
Order (EIO) raises certain problems that are less apparent 
than those of the EAW, yet equally significant. The CCBE’s 
assessment is that there is a structural asymmetry in fa-
vour of the prosecution. This asymmetry manifests itself in 
several ways:16 
	� The intensity of judicial review of EIOs varies significant-

ly between Member States; defence remedies are limited 
and affected persons are not always informed of the ex-
istence of an EIO;
	� Access to supporting documentation is often restricted 

by investigation secrecy;
	� Cross-border surveillance and data interception fre-

quently expose divergences between national standards 
of privacy protection, which fosters forum shopping.17

Added to this are delays in the execution of EIOs, which 
jeopardise the right to proceedings within a reasonable 
timeframe and may compromise the very usefulness of the 
requested investigative measures.

To address these challenges, the CCBE proposes, in par-
ticular:
	� Strengthening defence participation and remedies. The 

defence should have access to the EIO and supporting 
documentation, be heard on execution where appropri-
ate, and have an effective remedy in both the issuing and 
executing states;18

	� Introducing a system of dual legal representation mirror-
ing the EAW scheme,19 so that the person concerned is 
entitled to counsel in both legal orders;20

	� Setting clearer execution timelines and legal conse-
quences for unjustified delays, linked to the right to trial 
within a reasonable timeframe;21

	� Clarifying the consequences of unlawful data intercep-
tion or failure to notify affected persons through explicit 
exclusionary rules or equivalent safeguards;22

	� Incorporating the principle of speciality into the EIO 
framework, in line with the recommendations set out in 
the reports of mutual evaluation on mutual recognition.23

IV. Strengthening Procedural Safeguards  
in the European Criminal Justice Area

The CCBE’s contribution identifies several priority areas in 
which the EU should take legislative action to establish min-
imum standards for the protection of fundamental rights in 
criminal proceedings.
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1. Pre-trial detention and detention conditions

Prison overcrowding and the disparity of detention condi-
tions across Member States raise serious concerns in re-
lation to the presumption of innocence, human dignity, and 
the right to a fair trial. 24

The CCBE endorses the fundamental principle that pre-trial 
detention must be a measure of last resort, to be employed 
only where no less onerous measure can secure the legiti-
mate aims of the proceedings.

In line with this approach, the European legal profession’s 
contribution, pursuant to Art. 82(2) TFEU, proposes the fol-
lowing:
	� The establishment of a sentencing threshold as a condi-

tion for authorising pre-trial detention, together with the 
requirement for sufficient grounds, beyond mere suspi-
cion, of the commission of an offence and of the sus-
pect’s or accused person’s responsibility; in addition, an 
adequate standard for assessing the risks that pre-trial 
detention is intended to prevent should be established; 25

	� The setting of maximum time limits on the duration of 
pre-trial detention, taking into account  the complexity of 
a case, while preventing situations of prolonged depriva-
tion of liberty in the absence of a final conviction; 26

	� The decisive promotion of alternatives such as condi-
tional provisional release, electronic monitoring, or the 
European Supervision Order, which are capable of re-
placing pre-trial detention or reducing its length; 27

	� The adoption of binding minimum standards on deten-
tion conditions across the Union, insofar as they have a 
direct impact on the functioning of mutual recognition, 
particularly in relation to the EAW.28

These minimum standards should address issues such as 
contact with family members, access to legal and medical 
assistance, hygiene and nutrition, and cell size. More gen-
erally, they should also cover all aspects relating to respect 
for human dignity in places of detention.

The CCBE also proposes the innovative measure of recog-
nising inspection powers for deans of bar associations and 
their delegates, enabling the verification of detention con-
ditions first-hand to engage in a structured dialogue with 
penitentiary authorities. 29 It also advocates establishing 
a European preventive mechanism, inspired by national 
mechanisms as set out in the 2002 Optional Protocol to the 
UN Convention against Torture. Unlike the usual practice 
of the European Committee for the Prevention of Torture, 
this mechanism would have the power to conduct unan-
nounced inspections.30

The message is clear: improving detention conditions and 
reducing recourse to pre-trial detention are not only funda-
mental rights imperatives, but also an indispensable pre-
requisite for the credibility of mutual recognition in criminal 
matters—a point not remedied by the non-binding Recom-
mendation 2023/68131.32

2. Exclusionary rules: closing a critical gap

According to the CCBE, one of the most striking deficits 
of the Union’s current criminal procedural acquis is the 
absence of common minimum rules on the exclusion of 
unlawfully obtained evidence, despite Art.  82(2)(a) TFEU 
expressly envisaging the adoption of rules on the mutual 
admissibility of evidence.

In a European criminal justice area where evidence circu-
lates relatively easily between Member States, the lack of 
shared criteria governing the consequences of rights viola-
tions when evidence is gathered generates profound legal 
uncertainty. This has become particularly evident in recent 
cases involving the mass collection of electronic communi-
cations data, such as the well-known “EncroChat” and “Sky 
ECC” cases.33

In this context, the CCBE identified several problems:34

	� There is no general obligation under EU law to exclude 
evidence obtained through serious violations of funda-
mental rights;
	� National legal systems adopt markedly divergent ap-

proaches, ranging from near-automatic exclusion of evi-
dence to broad admissibility subject to subsequent bal-
ancing of interests;
	� In practice, the principle of “non-interference” is frequent-

ly applied, meaning that evidence obtained in accord-
ance with the law of the place of collection is admitted in 
the criminal proceedings of the forum even if this would 
breach the safeguards established by the latter;
	� The procedural remedies available to the defence to 

challenge the lawfulness of cross-border evidence are 
fragmented and largely ineffective.

Based on these findings, the CCBE endorses a proposal 
developed by the European Law Institute, which combines 
two elements:35 (1) the application of the lex loci regit actum 
principle, whereby evidence is deemed lawful if obtained in 
accordance with the law of the place of collection, subject 
to verification by the authorities and the defence in the fo-
rum; and (2) a safeguard clause permitting exclusion where 
the use of the evidence in the forum would conflict with its 
fundamental constitutional principles.36
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Additionally, and in accordance with the ECtHR’s case law, 
the CCBE’s contribution asserts that certain categories of 
evidence should be considered absolutely inadmissible in 
all circumstances. This includes evidence obtained by tor-
ture or ill-treatment; evidence gathered in violation of the 
privilege against self-incrimination; and evidence secured 
through deception that gravely undermines the person’s 
free will.

Regarding other interferences with rights, the CCBE calls for 
the adoption of common proportionality criteria, inspired 
by the CJEU’s doctrine and certain national experiences. 
These criteria include:37

	� A clear legal basis for the measure;
	� Prior judicial authorisation or, if this is not possible, im-

mediate judicial ratification;
	� Specificity of the measure as regards the person under 

investigation and the relevant facts;
	� Exceptionality of the measure meaning that less intru-

sive measures are unavailable;
	� Necessity and proportionality stricto sensu.

The purpose of this framework is not to fully harmonise na-
tional evidentiary rules, but rather to establish a minimum 
core of protection against the circulation of evidence ob-
tained under weaker safeguards, thereby preventing crim-
inal cooperation from becoming a means of “importing” 
lower standards.

3. Professional secrecy and legal professional 
privilege / attorney–client privilege

Professional secrecy and legal professional privilege/attor-
ney–client privilege occupy a central place in the CCBE’s 
proposal. While there is a general agreement on their impor-
tance in the abstract, national regimes differ significantly 
in terms of their substantive scope, legal force, and practi-
cal application,38 particularly in contexts involving the fight 
against organised crime or terrorism.

The contribution recalls that the CJEU has long recognised 
the confidentiality of communications between lawyers and 
clients as a general principle of EU law,39 and that the case 
law of both the CJEU and the ECtHR – interpreting Arts. 7 
and 47 of the Charter and Art. 8 ECHR – underscores its 
structural role in the right to a fair trial.40

However, the absence of any specific EU-level regulation 
leaves Member States a wide margin of discretion. Recent 
events in certain countries — including the Kulák v Slovakia 
case before the ECtHR41 – demonstrate that, without a com-
mon framework, the protection of professional secrecy can 

be undermined by search, seizure or interception practices 
that treat lawyers as sources of information about their cli-
ents.42

The CCBE therefore proposes the adoption of minimum 
standards under Art.  82 TFEU that address, inter alia, the 
following:43

	� Searches of law offices, with reinforced safeguards re-
garding judicial authorisation, the presence of repre-
sentatives of the Bar, and document-filtering (screening) 
mechanisms;
	� An explicit rule rendering inadmissible evidence obtained 

in breach of professional secrecy, with clear exclusionary 
effects;
	� Specific guarantees for situations in which lawyers are 

involved as witnesses or even as suspects, to prevent the 
lawyer’s position from being used to undermine the priv-
ilege attaching to other clients.

These orientations are structured around six principles 
elaborated by Holger Matt and taken up in the CCBE’s  pro-
posal: 44

	� Strong legal protection of professional secrecy; 
	� Absolute confidentiality in criminal defence matters; 
	� Strict limits on client waivers of privilege; 
	� Reinforced procedural safeguards (sealing of docu-

ments, intervention by the Bar, and screening mecha-
nisms); 
	� A client’s right to remain silent regarding privileged com-

munications; 
	� Extension of protection to lawyers’ collaborators and 

staff.

4. The presence of counsel during searches  
and seizures

The effectiveness of defence rights should not be confined 
to the trial hearing; it must also extend to critical stages of 
the investigation, such as searches and seizures of homes, 
offices, or electronic devices.

While Directive 2013/48/EU recognises the right of access 
to a lawyer during certain investigative measures, many na-
tional legal systems interpret its catalogue restrictively and 
do not acknowledge a clear right for counsel to be present 
during searches.45

The CCBE contends that this practice accords neither with 
the letter nor with the spirit of the Directive, nor with the 
CJEU’s and the ECtHR’s case law.46 Searches expose the 
person concerned to risks of self-incrimination and are of-
ten conducted in contexts of intense emotional pressure. In 
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such circumstances, information about rights, including the 
right to remain silent under Directive 2012/13/EU, may be 
purely formal in the absence of effective legal advice.

In this regard, the contribution proposes amending Direc-
tive 2013/48/EU so as to explicitly include searches and 
seizures in the list of measures during which the suspect or 
accused has (at minimum) a right to the presence of coun-
sel. Practical objections, namely the need to commence a 
search without delay, can be addressed through a balanced 
design combining the following points:47

	� An obligation to notify known counsel of the imminent 
search;
	� The right of the person concerned to request the appoint-

ment of a lawyer if none has yet been instructed;
	� The possibility of commencing the search immediately, 

even before counsel arrives, provided that the opportuni-
ty for subsequent review is preserved and that the meas-
ure is properly documented.

This ensures a reasonable balance between investigative 
needs and the protection of defence rights at a particularly 
sensitive stage.

5. Defence investigations

The CCBE’s contribution devotes specific attention to de-
fence investigations, the possibility and legal validity of 
which are regarded as an essential component of the prin-
ciple of equality of arms.48 In many legal systems, the exist-
ing normative and practical framework is strongly oriented 
towards prosecution-led investigation, whereas the defence 
lacks a clear framework for gathering evidence on its own 
initiative.49

In the absence of regulation, evidence obtained by the de-
fence may be deemed inadmissible or “unlawful”, which 
discourages its collection and weakens the adversarial 
nature of proceedings.50 In this regard, the CCBE refers to 
the ECtHR  judgment in Vasaráb and Paulus v Slovakia, in 
which the conviction was based exclusively on prosecution 
evidence and none of the defence’s numerous evidentiary 
requests were admitted.51

Against this background, the CCBE argues that properly reg-
ulated defence investigations could entail the following:52

	� Enhance the effectiveness and fairness of proceedings 
by enabling the confrontation of alternative accounts of 
the facts;
	� Reduce the workload of public authorities by enabling 

certain measures to be initiated directly by the defence 
and then reviewed under judicial oversight;

	� Facilitate early resolution of cases by providing the de-
fence with objective information with which to advise 
clients realistically about procedural risks.

Accordingly, the proposal calls for a European framework 
that recognises the right of defence counsel to conduct 
investigations in both domestic and cross-border proceed-
ings and that establishes clear criteria for the admissibility 
of evidence thus obtained. The ultimate aim is to incorpo-
rate the adversarial process model more coherently into the 
European criminal justice system for the benefit of equality 
of arms.

6. Freezing and confiscation of assets

The CCBE’s contribution also examines the framework 
established by Directive 2014/42/EU governing the freez-
ing and confiscation of instrumentalities and proceeds of 
crime in the EU.53 The main criticism concerns is that, while 
the Directive requires the immediate return of frozen assets 
which are ultimately not confiscated, it leaves to national 
legislation the determination of the specific  conditions for 
restitution, the maximum duration of freezing measures, 
and the rules on compensation for harm caused.54

This lack of harmonisation raises significant concerns 
regarding legal certainty and equal treatment. Notably, it 
could lead to substantial interference with the right to prop-
erty, for instance if bank accounts, business assets or prop-
erty necessary for the exercise of a profession are frozen 
for prolonged periods without a commensurate compensa-
tion regime.

The CCBE proposes that the Union address these short-
comings through the following measures:55

	� Setting maximum time limits for freezing measures, cali-
brated to the procedural stage and the complexity of the 
case, yet always designed to avoid the unjustified prolon-
gation of interference;
	� Establishing minimum compensation standards, includ-

ing an automatic baseline indemnity calculated as an an-
nual percentage of the value of the frozen asset, where 
the freezing measure ends without confiscation, with the 
possibility of higher compensation where the owner sub-
stantiates greater loss.

This scheme aims to strike an appropriate balance between 
the need for effective tools to recover criminal assets and 
protecting property rights and ensuring legal certainty for 
those affected, particularly in cross-border contexts where 
delays inherent in mutual recognition may extend the dura-
tion of freezing measures.
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7. Conflicts of jurisdiction and legal certainty

In the CCBE’s words, the determination of the competent ju-
risdiction is the “starting point” for the protection of human 
rights and procedural safeguards, given that the level of 
protection can vary significantly between Member States.56 
Nevertheless, the current framework for conflicts of juris-
diction, structured around Framework Decision 2009/948/
JHA57, relies on voluntary consultations between authori-
ties and lacks binding resolution mechanisms.

In the CCBE’s view, this system facilitates the following:58

	� Forum shopping, whereby authorities select the jurisdic-
tion most favourable to their interests;
	� Situations of legal uncertainty for persons under investi-

gation who may face parallel proceedings;
	� Potential infringements of the ne bis in idem principle; 
	� Practical inefficiencies where no authority is willing to as-

sume responsibility for the case.

It is notable that the Union has adopted a detailed Regula-
tion on jurisdictional conflicts in civil and commercial mat-
ters (Regulation 1215/2012);59 yet in criminal matters, the 
issue is left to a soft-cooperation instrument, supplemented 
by non-binding Eurojust guidance.

Against this background, the CCBE proposes the adoption 
of a Regulation on conflicts of jurisdiction in criminal mat-
ters, establishing the following:60

	� Clear criteria for the allocation of jurisdiction, inspired by 
principles, such as proximity, the unity of proceedings, 
and the protection of the affected person;
	� An obligation to adopt a formal judicial decision on juris-

diction, challengeable both by the person under investi-
gation and, where applicable, by the victim; 
	� Mechanisms designed to prevent forum shopping and to 

ensure respect for the ne bis in idem principle throughout 
the Area of Freedom, Security and Justice.

Such an instrument would make a decisive contribution to 
strengthening legal certainty – a core element of the rule 
of law – and, consequently, mutual trust between national 
systems.

V. EU Agencies and Bodies: Transparency,  
Oversight, and Defence Rights

The third part of the CCBE’s contribution focuses on the 
role of Eurojust, Europol, and the European Public Pros-
ecutor’s Office (EPPO) within the Union’s criminal justice 
architecture.

While their important contribution to combating serious 
cross-border crime is acknowledged, a number of reserva-
tions are expressed regarding transparency and defence 
safeguards in relation to their activities.61

The principal challenges identified are:62

	� The existence of interventions that significantly affect 
the situation of suspects or accused persons, such as 
coordination decisions, recommendations on jurisdic-
tion, or the identification of investigative targets, which 
are not adequately documented or accessible to the 
parties;
	� The lack of clarity and of specific safeguards governing 

data exchanges between Eurojust, the EPPO, Europol, 
and national authorities;
	� The fragmentation of oversight mechanisms and the 

presence of grey areas of responsibility in complex oper-
ations involving multiple actors.

Far from advocating unrestricted access to sensitive oper-
ational information, the CCBE argues that interventions by 
these agencies that have a material impact on individuals’ 
rights should be subject to standards of documentation, 
reasoning, and review compatible with Art. 47 of the Char-
ter (the right to an effective remedy).

In particular, the CCBE’s contribution recommends that any 
initiative aimed at strengthening the role of Eurojust or the 
EPPO should be accompanied by:63

	� Explicit recognition of defence rights and equality of 
arms within their legal frameworks;
	� An obligation to formally record interventions affecting 

a person’s procedural position, so that the chain of deci-
sions can be reconstructed;
	� The creation of access mechanisms enabling lawyers 

to request clarification or to challenge the agency’s ac-
tion(s) before a competent authority, thereby preventing 
potential rights violations;
	� The consolidation of safeguards in data exchanges to 

ensure that any transfer and use of information complies 
with the principles of legality, purpose limitation, propor-
tionality, and legal certainty;
	� The establishment or reinforcement of independent 

oversight bodies with specific fundamental rights com-
petences, which are particularly relevant in contexts in-
volving the large-scale processing of digital data;
	� The possibility of resorting to a “special advocate” or 

“special counsel”, who is independent of the main de-
fence but subject to judicial control, to examine sensitive 
information whose direct disclosure to the parties might 
compromise ongoing investigations;
	� The establishment of a complaints mechanism that al-
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lows affected individuals to challenge unjustified or dis-
proportionate interventions by Eurojust or the EPPO.

These proposals reflect a basic logic: the greater the oper-
ational weight of European criminal agencies in prosecuto-
rial practice, the greater the density of defence safeguards, 
transparency mechanisms, and avenues of accountability 
must be.64

VI. Digitalisation of Criminal Justice: Artificial 
Intelligence and Videoconferencing

The fourth and final part of the CCBE contribution address-
es the challenges posed by the digitalisation of criminal 
justice. It pays particular attention to the use of artificial 
intelligence (AI) tools and the increasing acceptance of 
videoconferencing in criminal proceedings, including 
cross-border ones.

1. Artificial intelligence in criminal proceedings

The CCBE acknowledges the potential of AI and other dig-
ital tools to enhance the efficiency of criminal justice, for 
example, by screening large volumes of data, conducting 
forensic analysis of electronic devices, and identifying be-
havioural patterns. It cautions, however, that deploying 
them in criminal law contexts entails significant risks for 
fundamental rights, equality of arms, and the integrity of 
proceedings.

As regards digital and AI-derived evidence, the CCBE calls 
for the adoption of EU rules that ensure:65

	� Clear  reliability and transparency criteria for the tools 
employed, including sufficient information on their meth-
odologies and margins of error;
	� Rigorous preservation of the data chain of custody, from 

collection through to presentation at trial;
	� The defence’s right to access, review, and challenge evi-

dence generated or processed by AI systems, including 
access to relevant technical documentation to the extent 
necessary for the effective exercise of adversarial pro-
ceedings.

The CCBE further stresses that judicial decision-making 
must remain in human hands.66 AI may perform support 
functions, such as organising information, flagging pat-
terns, and suggesting hypotheses, but it must not replace 
human judgment or erode the judge’s personal responsibili-
ty. Under no circumstances should AI tools be used in ways 
that undermine the presumption of innocence, the right  
to privacy, data protection, or the confidentiality of lawyer–

client communications. The CCBE rejects the use of predic-
tive techniques in criminal investigations.67

In line with these principles, the CCBE advocates for the es-
tablishment of a specific regulatory framework for the use 
of AI in criminal justice that is grounded in human rights, 
transparency, and accountability. It also calls for the pro-
hibition of high-risk technologies, such as certain forms 
of predictive AI and profiling in criminal matters, as these 
technologies may generate structural biases and opaque 
decisions that are difficult to subject to effective scrutiny.68

2. Videoconferencing in cross-border criminal 
proceedings

Videoconferencing has become a widely used tool in crim-
inal proceedings, both domestic and cross-border, particu-
larly in the wake of the COVID-19 pandemic. Its advantages 
in terms of saving time and costs are evident. The CCBE 
cautions, however, against a trend towards normalising its 
use, as this could undermine fundamental safeguards.69

The positions set out in the contribution can be summa-
rised as follows:70

	� Videoconferencing should be the exception in hearings 
on the merits. It should not be used for budgetary rea-
sons alone, nor where there are well-founded doubts as 
to its compatibility with a fair trial;
	� Its use should be conditional upon informed consent by 

the accused, with access to legal advice, and the right to 
challenge decisions to hold a remote hearing;
	� Harmonised safeguards must be established to protect 

the confidentiality of lawyer–client communications dur-
ing videoconference hearings. The unlawful interception 
of such communications should be criminalised;
	� The physical presence of counsel alongside the ac-

cused plays a crucial role in preventing pressure or in-
timidation, especially where the accused is in custody. 
The ability to examine witnesses face-to-face should 
not be sacrificed where it is necessary to the fairness 
of the proceedings;
	� It is essential to establish minimum technical standards 

at Union level to ensure the most faithful reproduction 
possible of in-person interaction, including: adequate au-
dio and video quality to capture nuances of testimony 
and body language; secure transmission and document 
management systems; and the presence of an independ-
ent person, such as a court officer, alongside the remote 
participant to verify identity and certify the conduct of 
the hearing.
	� The deployment of videoconferencing requires appro-

priate training programmes for judges, prosecutors, law-
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yers, and other practitioners. These programmes should 
focus not only on the technical operation of the tools but 
also on identifying the risks that their use may pose to 
fundamental rights.

The guiding principle is clear: technology must serve jus-
tice, not the reverse. The digitalisation of criminal justice 
will only be legitimate if embedded in a normative frame-
work that preserves, and ideally strengthens, the procedural 
safeguards of the criminal process.

VII. Conclusions: From Soft Law to Binding 
Safeguards

The CCBE’s contribution to the High-Level Forum on the Fu-
ture of EU Criminal Justice provides a coherent and struc-
tured vision of a criminal justice system within the Union, in 
which mutual recognition is genuinely built on trust. Howev-
er, this trust cannot be presumed; it must be underpinned by 
robust, enforceable, and effective procedural safeguards.

At the core of this vision is the proposal for a new roadmap 
on procedural safeguards under Art. 82 TFEU. Rather than 
relying exclusively on soft-law instruments and on the mere 
execution of existing measures, the CCBE is calling for pro-
gress towards binding minimum standards in areas such as 
pre-trial detention and detention conditions, exclusionary 
rules for unlawfully obtained evidence, professional secre-
cy and legal professional privilege/attorney–client privilege, 
defence investigations, and the presence of counsel during 
searches and seizures.

In parallel, the proposal emphasises that significant adjust-
ments are required to the flagship instruments of mutual 
recognition — the European Arrest Warrant, the European 
Investigation Order and the framework governing conflicts 

of jurisdiction— in order to fully accommodate the require-
ments of the Charter and the case law of the European 
courts. A more fundamental rights-compliant European Ar-
rest Warrant, a European Investigation Order that ensures 
equality of arms, and a regulation on conflicts of jurisdiction 
would consolidate mutual trust.

At the institutional level, strengthening the role of Eurojust, 
Europol, and the European Public Prosecutor’s Office must 
necessarily be accompanied by reinforced guarantees of 
transparency, defence rights, and accountability. Criminal 
cooperation cannot be based on a priori presumptions of re-
spect for fundamental rights and institutionally embedded 
procedural safeguards; rather, it must be based on clear and 
reviewable procedures.

Finally, the digitalisation of criminal justice — particularly 
through the use of artificial intelligence and videoconfer-
encing — requires a proportionate regulatory response that 
combines openness to innovation with a firm commitment 
to fundamental rights. The European Union therefore finds 
itself at a crossroads: It can either pursue the purely instru-
mental modernisation of criminal justice centred on effi-
ciency, or it can seize the opportunity to reaffirm the rule of 
law and the centrality of procedural safeguards at the very 
heart of the integration project.

The CCBE’s proposal clearly aligns with the latter ap-
proach. Viewed from the perspective of the legal profes-
sion and scholarship on criminal procedure, the CCBE’s 
contribution, drawn up by its Criminal Law Committee, 
offers a realistic, yet ambitious blueprint for a future EU 
criminal procedural law worth its name: a body of law that 
balances effectiveness and justice, enables the effective 
prosecution of serious crimes without compromising hu-
man dignity, and transforms mutual trust into more than a 
rhetorical formula.
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Towards a New Roadmap for Defence Rights
The ECBA’s Vision for the Future of EU Criminal Justice

Vânia Costa Ramos, Amedeo Barletta and Elise Martin-Vignerte

Over more than two decades, the EU’s area of criminal justice has been built instrument by instrument — a forest of 
interdependent legal tools. Yet the ecosystem is out of balance: enforcement powers and prosecutorial instruments 
have grown vigorously while the procedural safeguards designed to protect individuals remain underdeveloped, poorly 
harmonised, and increasingly strained by digital evidence, cross-border investigations, and the widening operational 
role of EU justice and home affairs agencies. This system must be improved, and the European Criminal Bar Association 
(ECBA) outlined its vision in its Agenda for European Criminal Justice, prepared for the 2025 High-Level Forum on the 
Future of EU Criminal Justice (HLF). This article summarises that intervention. Drawing on the Agenda, it presents both 
a short-term programme to improve existing instruments and a long-term vision envisaging for a coherent, rights-based 
European criminal justice framework grounded in genuine equality of arms. It pays particular attention to three intersect-
ing themes that crystallised in the ECBA’s discussions with practitioners: the Lisbonisation and coherence of the mutual 
recognition framework; the role of the European Public Prosecutor’s Office (EPPO) and the need for harmonised proce-
dural safeguards in cross-border proceedings; and the potential of video-conferencing and non-custodial measures to 
reduce the structural overuse of pre-trial detention. The article concludes with concrete legislative demands.

copy of a seized digital device; whether intercepted com-
munications are admissible in subsequent prosecutions; 
whether evidence may be obtained through hacking; wheth-
er a person of limited means may choose their own lawyer 
in a cross-border case; and whether a defendant living in 
another Member State can attend the trial remotely.

The 2009 Stockholm Roadmap produced six Directives on 
procedural rights.3 They brought long-needed structure, but 
the framework remains under construction and progress 
has stalled. Meanwhile, the EU criminal justice landscape 
has evolved dramatically: the European Public Prosecutor’s 
Office (EPPO) is operational, mutual recognition instru-
ments have multiplied, digital evidence has come to domi-
nate investigations, and the mandates of Europol and Euro-
just have expanded. The Lisbon Treaty transformed judicial 
cooperation from a fragmented, intergovernmental system 
into a constitutionalised area of EU law, strengthening dem-
ocratic oversight, enhancing the role of the Court of Justice 
of the European Union (CJEU), and anchoring fundamental 
rights at the core of cooperation. However, the system still 
resembles a patchwork: framework decisions, directives, 
and regulations having been developed incrementally and 
often lacking coherence and interoperability, creating legal 
uncertainty and uneven protection of rights across Member 
States.

The HLF, launched in February 2025, was an institutional 
response to this context. Among defence practitioners and 
civil society organisations, the ECBA, the CCBE, and Fair Tri-
als were formally invited and took part throughout the Fo-

I. Introduction: The Forest and Its Fault Lines

In October 2025, the European Criminal Bar Association 
(ECBA) presented its Agenda for European Criminal Justice 
entitled “Redefining EU Criminal Justice: a Vision for a Fair-
er System”.1 Prepared in anticipation of the third meeting of 
the High-Level Forum on the Future of EU Criminal Justice 
(HLF), the document offered a significant institutional op-
portunity to advance these priorities at the highest political 
level.2 

The Agenda describes the EU’s criminal law framework as 
a living ecosystem: “a forest of legislation designed to pro-
tect its inhabitants from criminal behaviour and ensure their 
defence rights.” While this metaphor is apt, it also highlights 
a structural issue. A forest in which some trees are gen-
erously watered while others wither produces imbalance 
rather than vitality. The ECBA’s core contention, developed 
through years of engagement with practitioners, is that the 
EU’s criminal justice forest has been cultivated with system-
ic asymmetry: mutual recognition instruments and prosecu-
torial tools have flourished, while the procedural safeguards 
and defence rights that lend legitimacy to the system have 
been left in the shade.

The consequence is fragmentation. Many issues are gov-
erned by each EU Member State’s law, leading to different 
procedures and procedural outcomes. These include wheth-
er a suspect whose assets haven been frozen can access 
the case file; whether a lawyer can attend a search of their 
client’s home; whether the suspect or accused receives a 
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rum’s work. The ECBA engaged actively: it attended every 
plenary meeting and, in November 2025, submitted detailed 
written comments on the draft final report, building directly 
on its Agenda for European Criminal Justice.

This article presents the ECBA’s intervention at the HLF.4 As 
outlined in the Agenda, the ECBA’s approach is structured 
around two tracks: the first (“the protective embrace of the 
forest’s trees”) addresses existing instruments that require 
targeted repair; the second (“a healthy forest to ensure our 
future”) concerns the coherent, long-term architecture that 
the EU must build. Three intersecting themes run through 
both tracks and are reviewed in this article:
	� The need for the Lisbonisation and coherence of the mu-

tual recognition framework;
	� The structural gaps exposed by the EPPO’s operation;
	� The transformative potential of video-conferencing tech-

nology and non-custodial supervision measures to re-
duce the overuse of detention, in particular in cross-bor-
der settings.

II. Track One (Immediate Interventions):  
Repairing the Existing Instruments

1. Lisbonisation and coherence: From patchwork  
to an integrated system

The Lisbon Treaty profoundly changed the constitutional 
framework of EU criminal justice, yet instruments in place 
before Lisbon, most notably the Framework Decision on 
the European Arrest Warrant (FD EAW) have not been sys-
tematically updated to reflect that transformation. This has 
resulted in a structural mismatch: instruments designed un-
der the intergovernmental logic of the third pillar (under the 
Amsterdam/Nice framework) now operate within a consti-
tutionalised legal order that imposes compliance with the 
EU Charter of Fundamental Rights (CFR), full CJEU jurisdic-
tion, and democratic oversight by the European Parliament. 
Recasting these instruments is therefore not merely a tech-
nical exercise but a constitutional and structural imperative.

The ECBA’s Agenda therefore calls for either a comprehen-
sive instrument consolidating the acquis or, at minimum, 
clearer rules on how instruments relate to one another 
and on their subsidiary application. No measure adopted 
under one instrument should undermine rights guaranteed 
under another. Each new legislative act in EU criminal law 
should include a mandatory cross-reference provision to 
applicable safeguards to ensure its application does not 
lead to decisions that violate other EU legal instruments. 
Explicit rules on interaction and conflict resolution, along-

side a requirement for integrated, proportionate application 
(making detention the last resort rather than the default) 
would have positive systemic effects beyond the formal le-
gal framework, including less pre-trial detention and prison 
overcrowding, and a more proportionate use of coercive 
measures overall.

At the HLF, the ECBA presented this as the overarching prin-
ciple underpinning its entire intervention: “any extension or 
strengthening of enforcement measures must be accom-
panied by reinforcement of procedural safeguards and de-
fence rights to preserve equality of arms and fairness of 
the procedure”.5 Mutual trust, the foundation of the EU’s 
judicial cooperation architecture, cannot be sustained by 
instruments that operate in silos. Rather, it requires a coher-
ent framework in which rights and obligations are clearly 
articulated, instruments interact predictably, and individu-
als can rely on consistent protections regardless of which 
instrument is invoked or in which Member State proceeding 
are brought.

2. The European Arrest Warrant:  
A tree that requires a trim

The ECBA describes the European Arrest Warrant (EAW) as 
“one of the oldest trees in the forest” that “requires a trim to 
flourish.” From a Member State’s perspective, the EAW sys-
tem is a success story. From the defence perspective, how-
ever, this is less certain. The gradual recognition of a funda-
mental rights exception by CJEU case-law, since Aranyosi 
and Căldăraru,6 has not resolved the instrument’s structural 
deficiencies. The EAW has become the default tool even 
when less intrusive alternatives would suffice; it is frequent-
ly used for investigative purposes, for minor offences, or on 
stale facts, resulting in serious personal and financial costs 
for the accused and for the public purse.

During the HLF, the ECBA urged the European Commis-
sion and the Member States to undertake a long-overdue 
revision of the FD EAW, aligning it with CJEU case law and 
curbing disproportionate use. The proposed reform should 
encompass the following:
	� A case-specific proportionality test at the issuing stage, 

based on the likely custodial sentence to be delivered 
rather than the statutory maximum;
	� A consultation procedure, modelled on the Directive re-

lating to the European Investigation Order (EIO), allowing 
the executing state to trigger less coercive alternatives, 
such as an EIO or a European Supervision Order (ESO);
	� The codification of human rights violations as an explicit, 

mandatory ground for refusal to surrender;
	� A fully-fledged right to dual defence7 and legal aid;
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	� A mandatory video-link hearing after arrest, enabling the 
issuing state to either maintain the EAW or to request an 
alternative measure;
	� Guaranteed access to the case file in the issuing state 

without delay;
	� Rules for cross-border summons and hearings by vid-

eo-link to reduce reliance on the EAW at the investigative 
stage;
	� A right of appeal against surrender decisions;
	� Mutual recognition of decisions refusing surrender;
	� An independent, EU-level mechanism to regulate the is-

suance and continued validity of Schengen Information 
System (SIS) alerts.

The vast majority of Member States at the Forum took the 
position that no legislative revision of the EAW is neces-
sary, arguing that reliance on the CJEU’s evolving case-law 
has been a sufficient corrective. The ECBA rejected this 
approach on both principled and practical grounds: First, 
CJEU’s case-law is no substitute for clear, binding legisla-
tive standards that issuing authorities and requested per-
sons can rely on with certainty. Second, the European Par-
liament called for legislative action as far back as 2014; a 
decade later, that call remains unanswered.

3. Mutual recognition of refusal decisions:  
A seedling to nurture

The Agenda identifies the absence of mutual recognition of 
refusal decisions as a “seedling” in urgent need of nurturing. 
When one Member State has refused to surrender a person 
(e.g., on grounds of ne bis in idem, fundamental rights, or 
proportionality), this decision has no binding effect on other 
Member States. A person whose extradition has been re-
fused in Member State A on EU-wide grounds can neverthe-
less be arrested, detained, and surrendered upon entering 
Member State B, facing renewed deprivation of liberty in 
each jurisdiction and effectively turning free movement un-
der Art. 21 TFEU into a source of legal jeopardy.

The ECBA’s proposals address this gap directly.8 A refus-
al based on ne bis in idem, on grounds pursuant to Recital 
12 of the FD EAW, or on the proportionality principle should 
have permanent, EU-wide effect, binding all Member States. 
A refusal based on the risk of ill-treatment contrary to 
Art. 19 CFR or of a flagrant denial of justice should likewise 
be binding on all Member States until evidence that the risk 
no longer exists is provided. Once a permanent refusal deci-
sion has been issued, the creation or continued processing 
of data in the SIS or through Interpol’s Red Notices system 
should be prohibited, with effective judicial remedies avail-
able for breaches.

4. The EIO and the coherence of the mutual  
recognition framework

Beyond the EAW, the ECBA advocated a systematic ap-
proach to the EU’s entire mutual recognition framework. 
The current patchwork of instruments creates conditions 
for forum shopping, generates legal uncertainty, and incen-
tivises the circumvention of safeguards through instrument 
choice. The EAW and the EIO should not be treated as 
interchangeable; their relationship should be governed 
by an explicit subsidiarity principle requiring prior consid-
eration and, where appropriate, use of the less coercive 
instrument. For the EIO specifically, the ECBA reiterated 
the need to reinforce defence rights in cross-border inves-
tigations through dual legal representation and a robust 
principle of speciality. 

The ECBA also raised the need to improve the legal frame-
work governing Joint Investigation Teams (JITs), as the ab-
sence of clear rules on applicable law and access to JIT 
documentation creates room to circumvent both national 
and EU safeguards. Proper regulation of the cross-border 
service of procedural documents would reduce the dispro-
portionate reliance on the EAW and prevent trials in absen-
tia, which violate Directive 2016/343.

III. Track Two (the Long-Term Vision):  
Cultivating a Coherent Forest

1. Procedural safeguards: Where the forest is thinnest

Of all the pillars of the HLF, procedural safeguards generat-
ed the greatest divergence of positions between Member 
States, on the one hand, and defence lawyers’ associations, 
academics, and civil society, on the other. The key issues 
discussed were:
	� Pre-trial detention. The ECBA stresses that there is a 

clear EU legal basis for action on detention, in particu-
lar pre-trial detention (Art. 82(2)(b) TFEU) and urges the 
adoption of binding EU standards of protection. Data 
from the European Committee for the Prevention of Tor-
ture and Inhuman and Degrading Treatment of Punish-
ment (CPT) confirm that no Member State fully complies 
in practice with European detention standards. Various 
sources have documented prison overcrowding and the 
disproportionate use of pre-trial detention as a default 
rather than a last resort.9 At the HLF, representatives 
from the Member States unanimously opposed binding 
action at EU level. The Forum’s conclusions, which call 
for further soft-law measures, amount to a deferral rather 
than a response, given that a non-binding Recommenda-
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tion has been in place since 2022 without resolving the 
underlying structural problem.
	� Legal professional privilege. EU law provides no harmo-

nised standard for the protection of legal professional 
privilege in criminal proceedings. In a cross-border en-
vironment marked by pervasive digital surveillance and 
EU agency involvement, this gap creates serious risks 
for lawyer-client communications. The ECBA therefore 
advocates binding EU rules to protect legal profession-
al privilege, with particular attention to digital evidence, 
where the protection of privileged information is crucial.
	� Admissibility of evidence and exclusionary rules. Al-

though Member States accepted recommendations 
from the High-Level Group on Access to Data to develop 
EU minimum rules on mutual admissibility of prosecu-
tion evidence derived from interception of communica-
tions, those same Member States firmly opposed EU 
legislative action on exclusionary rules and defence-side 
admissibility standards. In the ECBA’s view, it is unac-
ceptable to seek expanded, harmonised capacities to 
retain and use communications data while refusing to 
legislate on the admissibility of such data as evidence, or 
on the exclusion of unlawfully obtained material thereby 
jeopardising fair trial rights.

2. The EPPO: Cross-border evidence, defence rights, 
and the limits of harmonisation

The establishment of the EPPO marks a paradigm shift: for 
the first time, the EU exercises direct prosecutorial powers 
across borders. However, this development exposes struc-
tural gaps. The EU still lacks a fully harmonised framework 
for gathering evidence across borders. Divergences in na-
tional procedures raise serious questions about the admis-
sibility and lawfulness of evidence, as well as equality of 
arms. These issues are particularly pertinent in EPPO pro-
ceedings, as they by definition span multiple jurisdictions, 
each with its own rules on investigative measures, judicial 
authorisation and evidentiary standards.

In this context, defence rights must be strengthened, not 
diluted. The ECBA emphasises the need for consistent pro-
cedural safeguards, effective remedies (including exclu-
sionary rules for unlawfully obtained evidence), and access 
to legal aid across borders. Without these measures, EPPO 
proceedings risk exacerbating existing inequalities. The 
final HLF report noted that defence lawyers’ associations 
emphasised the need for stronger procedural safeguards 
in EPPO cases.10

The urgency is compounded by proposals to extend the EP-
PO’s competence to violations of EU restrictive measures, 

which would add further complexity to its multi-jurisdiction-
al workload. Therefore, any revision of the EPPO Regulation 
should establish explicit and binding procedural rights for 
the suspect and accused, including access to the file in the 
pre-trial phase, judicial review of EPPO investigative deci-
sions, and harmonised standards for particularly intrusive 
investigative measures – especially the gathering of e-evi-
dence and the use of AI-processed material.

3. Video-conferencing: A proportionality tool,  
not a convenience

Video-conferencing has evolved from a pandemic-era 
workaround to an increasingly normalised feature of 
cross-border criminal proceedings. The ECBA’s position is 
clear:11 video-links can be valuable tools, but virtual pres-
ence is not equivalent to physical presence and, if used 
without proper safeguards, risk undermining fair trial rights.

From a proportionality perspective, the potential of vid-
eo-conferencing in a cross-border setting is significant. 
For example, a mandatory video-conferencing hearing af-
ter arrest under an EAW would allow the issuing state to 
reassess whether surrender remains necessary and pro-
portionate. Could the suspect or accused be interviewed? 
Could alternative measures be ordered? Should the EAW 
be maintained or replaced by supervision or an EIO? This 
single procedural step could substantially reduce the 
use of EAWs for investigative purposes, which currently  
account for a substantial share of those issued. Similar-
ly, clear EU rules allowing suspects or accused persons  
residing in another Member State to be heard via video-link 
at pre-trial, investigative, and certain trial hearings – with-
out prejudice to the right to be present in person – would 
reduce pressure to arrest and detain individuals solely to 
secure attendance.

Video-link also offers solutions to mitigate the risks posed 
by trials in absentia. It can facilitate participation from an-
other Member State, potentially avoiding surrender while 
preserving meaningful procedural involvement – provid-
ed that the accused retains the right to consent or refuse 
participation, interpretation is available where needed, and 
technical standards ensure reliable identification and se-
cure, confidential lawyer–client communication. 

That said, video-conferencing cannot substitute for the 
right to be physically present at trial. Participation in a trial 
by video-link should always require the accused’s informed 
and express consent. Parity of arms in technology. ensuring 
comparable tools, quality, and connectivity for prosecution 
and defence, must also be guaranteed.
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4. Non-custodial measures: Rethinking supervision  
to reduce detention

A structural reform of the EU’s non-custodial supervision 
instruments is one of the most discussed priorities. The Eu-
ropean Supervision Order (ESO) was designed to allow sus-
pects and accused persons to remain in their Member State 
of residence under supervision as an alternative to pre-trial 
detention. Despite its advantages, including enhancing pro-
portionality, reducing unnecessary deprivation of liberty, 
and enabling individuals to prepare their defence more ef-
fectively, the ESO remains seriously underused in practice. 

The reasons for this are well documented: the lack of a 
mandatory proportionality assessment in respect of the 
non-use of the measure, complex procedures, a lack of 
awareness among practitioners, weak operational cooper-
ation between issuing and executing authorities, and the 
absence of direct supervision mechanisms.12 The ECBA 
therefore calls for a fundamental rethink of how these in-
struments operate. Rather than relying solely on the execut-
ing state to organise supervision – a process that is slow, 
resource-intensive, and often unfamiliar to local authorities 
– consider schemes in which the issuing state retains di-
rect supervisory responsibility while the person remains in 
their Member State of residence, with assistance from local 
law enforcement and probation authorities as needed. Such 
arrangements should be placed on an EU legal footing to 
ensure consistency, accountability, and genuine operational 
uptake.

Another underused mechanism is house arrest with elec-
tronic monitoring as an alternative to pre-trial detention. 
Several Member States already employ it domestically as 
a standard alternative to pre-trial detention.13 At EU lev-
el, no harmonised framework governs such measures in 
cross-border cases. The ECBA considers it timely to ex-
plore the legal feasibility and operational benefits of es-
tablishing minimum EU standards for house arrest with 
electronic monitoring as an alternative to pre-trial detention 
in cross-border settings. This would help alleviate prison 
overcrowding and reduce the personal and financial costs 
of unnecessary detention, while maintaining the person’s 
connection to their home, family, and legal counsel.

These proposals should not be treated as secondary. Over-
crowding and the overuse of pre-trial detention are one of 
the most serious systemic failings of European criminal jus-
tice.14 Addressing it requires both binding minimum stand-
ards and operational instruments that make non-custodial 
alternatives genuinely viable. A reformed ESO, a direct su-
pervision framework, and harmonised electronic-monitor-

ing standards are the practical instruments through which 
the principle of detention as ultima ratio can be given real 
effect.

5. Digitalisation: Efficiency in service of fairness

On digitalisation, the ECBA’s proposals strike a balance be-
tween embracing the potential of digital tools and insisting 
on clear safeguards for their deployment. The Agenda em-
phasises that digitalisation should not be an end in itself 
but a means to fairer and more effective proceedings, in full 
compliance with procedural safeguards and defence rights.

On artificial intelligence (AI), the ECBA warns against de-
humanising criminal justice through over-reliance on tech-
nology and identifies specific high-risk applications, such 
as predictive policing (risk of algorithmic bias), sentencing 
and parole tools (opacity/”black box” issues), and digital fo-
rensics relying on large datasets without defence access to 
the underlying data. The ECBA recommends that any frame-
work for the responsible use of AI include the following:
	� Clear ethical guidelines based on international stand-

ards;
	� Transparency, documentation, and independent third-par-

ty audits;
	� Meaningful human oversight and accountability;
	� Disclosure of AI involvement in decisions;
	� Limits on AI for core judicial acts;
	� Safeguards for the presumption of innocence and 

non-discrimination.

Beyond this, during the HLF, a digital mechanism to check 
whether parallel related cases are pending was discussed. 
was discussed. The ECBA proposed expanding it in order to 
enable the defence to ascertain whether multiple proceed-
ings for the same facts are underway and to verify whether 
closed proceedings in another Member State support a ne 
bis in idem argument.

6. EU JHA Agencies: Expanding power, lagging 
accountability

While the operational powers of the EU’s justice and home 
affairs agencies Europol, Eurojust, and the EPPO have ex-
panded, the framework for judicial oversight and accounta-
bility has not kept pace. At the Forum, the ECBA reiterated 
the governing principle of its Agenda’s (see II.2 above): there 
should be no further expansion of these agencies’ powers 
without commensurate safeguards. The ECBA called for a 
stronger framework for judicial control at EU level and for 
structured communication channels with Eurojust and the 
EPPO, which would enable defence lawyers to request infor-
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mation, challenge jurisdictional decisions, and participate 
meaningfully in processes affecting their clients.

7. Substantive criminal law: Values-based,  
not security-centred

On the future of substantive criminal law is concerned, the 
ECBA adopted a position of principled selectivity. While 
endorsing the Forum’s evidence-based approach and wel-
coming a more values-based orientation over a purely se-
curity-centred one, it opposed broad expansion of EU-level 
approximation of substantive criminal law. Such expansion 
often makes national criminal law frameworks more rigid, 
sometimes hindering appropriate decriminalisation, affect-
ing the principle of subsidiarity, and impeding the necessary 
narrowing of offence definitions. The ECBA’s contribution 
focused on three themes: robust ne bis in idem protections, 
the need for coordinated EU reflection on AI-enabled crime, 
and the insistence that legislative speed must not come at 
the expense of legality, foreseeability, and proportionality .

IV. The Forum’s Balance Sheet: Progress Made, Work 
Remaining

The HLF’s final report is, as it openly acknowledges, a syn-
thesis of “sometimes contradictory views”.15 It documents 
Member States’ systematic preference for soft law on de-
fence rights, in contrast to their readiness to accept binding 
standards when law enforcement is the beneficiary. The 
ECBA regrets the lack of openness by Member States at 
the HLF and the very limited outcomes in this area, notably 
the exclusion of matters relating to pre-trial detention. The 
ECBA will continue to advocate for binding rules and urges 
the EU legislature to establish a permanent forum that in-
cludes defence stakeholders and continues to address the 
issues discussed at the HLF.

V. Conclusion: Five Legislative Demands for the Next 
Institutional Cycle

The ECBA’s Agenda for European Criminal Justice con-
cludes with a call that is both diagnosis and programme: a 
new EU roadmap that would provide a vision for the future 
and keep the forest healthy. This requires closing gaps, en-
suring coherence and interoperability of the judicial coop-
eration instruments (EAW, EIO, ESO), adapting to emerging 
trends, and promoting strong procedural safeguards. With-
out a clear plan, confidence in the EU criminal justice sys-
tem – and the Union more broadly – will erode, jeopardising 
mutual trust on which cooperation depends.

The ECBA therefore calls on the European Commission  
and the European Union legislature to pursue the following 
five concrete legislative priorities in the current institutional  
cycle:
	� Lisbonisation and coherence of the mutual recognition 

framework. Pre-Lisbon framework decisions should be 
recast into a coherent, post-Lisbon system with explic-
it rules on how instruments interact, a mandatory sub-
sidiarity principle requiring the least coercive measure 
available to be considered first, and a proportionality 
requirement making detention genuinely a measure of 
last resort. The systemic effects would be substantial, 
including reduced pre-trial detention, less prison over-
crowding, and a more proportionate use of coercive 
measures overall.
	� Amendment of the EPPO Regulation to enshrine explic-

it procedural rights for the suspect and accused and to 
harmonise evidence-gathering standards. This should 
include binding rules on access to the case file in the 
pre-trial phase; mandatory prior judicial authorisation 
for intrusive investigative measures; clear standards 
for the collection and admissibility of e-evidence; clear 
standards for the use of AI-processed material and the 
outputs of surveillance measures; and effective judicial 
review of EPPO investigative decisions by competent na-
tional courts.
	� A dedicated EU instrument on the use of video-confer-

encing in criminal proceedings. This instrument should 
establish: 
	z The right of the accused to request a video-link hear-

ing in cross-border proceedings and require a manda-
tory video-link hearing after arrest under an EAW to 
allow the issuing state to decide whether to maintain 
the warrant or seek alternatives; 
	z Rules for remote participation in investigative hear-

ings and, subject to the suspect or accused’s consent; 
lay down technical and procedural standards, includ-
ing confidentiality of lawyer–client communication 
and reliable identification to ensure fairness; 
	z A proportionality requirement to ensure that video-

links serve as a tool to reduce unnecessary detention 
and other coercive measures.

	� Reform of the European Supervision Order and Europe-
an Probation Framework to increase operational uptake 
and make non-custodial alternatives genuinely viable. 
This should include: 
	z An EU legal basis for direct supervision schemes, 

under which the issuing state retains supervisory 
responsibility for the individual in their state of resi-
dence, with possible assistance from local enforce-
ment and probation authorities; 
	z An assessment of the legal feasibility of harmonising 
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house arrest with electronic monitoring as a standard 
alternative to pre-trial detention in cross-border set-
tings; these rules should build on the experience of 
Member States that already use electronic-monitoring 
schemes in domestic proceedings.

	� Harmonised minimum standards for pre-trial detention 
that include the use of house arrest with electronic moni-
toring as an alternative. Based on Art. 82(2)(b) TFEU and 
justified by evidence from the EU Fundamental Rights 
Agency, the CJEU case-law on detention conditions, and 
persistent overcrowding of pre-trial detention facilities 
across the EU, these standards should set clear rules on 
conditions, duration, and judicial review of pre-trial de-
tention, and require a mandatory proportionality assess-

ment to determine whether the same objectives could 
be achieved with less harm by using house arrest with 
electronic monitoring.

Justice in Europe must be about more than just efficiency. 
Justice in Europe must protect individuals not only from 
crime but also from arbitrary interference, disproportionate 
intrusion, and inequality before the law. Reaffirming the cen-
trality of the rule of law and fundamental rights within the 
EU criminal justice system – in short, placing them at the 
very heart of the forest – is essential to achieving a gen-
uine Area of Freedom, Security and Justice. This needs to 
be the standard against which the EU legislature’s post-HLF 
actions are ultimately judged.
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This article examines the impact of digitalisation, mass surveillance, and artificial intelligence (AI) on procedural safe-
guards in criminal proceedings in the context of the developments in the EU’s Area of Freedoms, Security and Justice. 
The author argues that contemporary surveillance capacities are changing the way in which prevention, intelligence, 
and criminal investigation are related to one another. Prior to the commencement of formal proceedings, individuals 
may be classified as “persons of interest” or “pre-suspects” via bulk data processing, algorithmic risk assessments, 
and communications interception, usually without the safeguards attached to suspect status. The article begins with an 
overview of ECtHR case law regarding secret and bulk surveillance, as well as the interception of communications for 
security purposes. Next, the focus is put on the CJEU ruling in EncroChat and its implications for transnational electronic 
evidence, access to communications of non-suspects, and the defence’s ability to challenge the lawfulness, authenticity, 
and integrity of data obtained from encrypted platforms. 
The author draws attention to the fact that the analysis of bulk data, coupled with AI capacities, may weaken the require-
ment of prior suspicion and undermine adversarial guarantees when data gathered outside of criminal proceedings is 
later used as incriminating evidence. She concludes that European legal systems must rethink procedural safeguards 
for the digital age, strengthening controls over reasonable suspicion and regulating algorithmic suspicion and mass data 
analysis. They must also address the role of private technology companies in criminal investigations. This would best be 
achieved at the EU level, as the bloc continues to develop its Area of Freedom, Security and Justice, always seeking to 
strike the right balance between fighting crime efficiently and ensuring procedural safeguards.
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I. Introduction

The digitalisation of every aspect of our lives is a driving 
force for change in contemporary society, impacting all 
areas. This article examines the extent to which digitalisa-
tion is being properly “steered” by our legal systems. This 
is done from the perspective of procedural safeguards in 
criminal proceedings, which must revolve around human 
dignity and the protection of fundamental rights. The issue 
is becoming increasingly relevant – and urgent – in light of 
the populist and autocratic tendencies in many legal orders 
previously considered to be firmly committed to the princi-
ples of the rule of law.

The following sections will analyse some of the problems 
and tensions that contemporary criminal proceedings 
face in the digital era. This analysis will help us rethink 
the future of criminal procedure in a “digitalised” world 
and explore how we can continue to safeguard individu-
als against the State’s increasingly all-embracing power. I 
will not address the – albeit highly relevant – topics of the 
use of technology in general and the rules on electronic 
evidence or videoconferencing. The aim of this article is 
rather to draw attention to the ways in which information 
and communication technologies – particularly the State’s 
capacity for mass surveillance, which is set in motion long 
before criminal proceedings formally commence – are al-
ready transforming the structure and functions of criminal 
proceedings.1 

Two factors require us to reconsider the safeguards of the 
criminal justice system. The first factor concerns “persons 
of interest” who are subject to certain surveillance meas-
ures that may affect their right to privacy and their right to 
data protection. As they are not suspects in a criminal in-
vestigation and no criminal proceedings have been formally 
initiated, however, the corresponding safeguards do not ap-
ply. Still, it is evident that their situation is not comparable 
to that of an ordinary citizen who is outside the attention of 
security systems. Finding the appropriate balance between 
protecting individuals from the State and allowing the iden-
tification of risks that may significantly impact their liberty 
and privacy is difficult.2 In parallel, data acquired through 
surveillance measures may be used in the criminal pro-
ceedings to trigger suspicion and investigative measures 
or even as evidence. 

The second factor is the enormous expansion of surveil-
lance possibilities through digital technologies and so-
phisticated software using artificial intelligence and, in the 
near future, quantum computing. These developments are 
changing the scope of preventive and predictive surveil-

lance, as the information gathering of the “pre-digital age” 
– through informants, police surveillance, or the intercep-
tion of communications by intelligence services – becomes 
less relevant.3 

In this context, the role of large tech companies cannot be 
overlooked — not only because of their capacity to interfere 
with our right to privacy, but also because, they are becom-
ing necessary “partners” of law enforcement authorities in 
criminal investigations through their management of our 
data.4 

Without aspiring to find answers to all emerging questions 
of this digital revolution, in the following sections, I will high-
light the need to redefine procedural safeguards in a digi-
talised context, namely where the fields of prevention and 
prosecution have become increasingly blurred. As it stands, 
AI tools are enabling the processing of vast amounts of 
data, which could affect both the initiation and the outcome 
of a criminal proceeding. To set the scene, I will first outline 
the current approaches of the European Court of Human 
Rights (ECtHR) and the Court of Justice of the EU (CJEU) re-
garding mass surveillance and access to bulk data without 
prior suspicion of an individual (Section II). Second, I will 
identify the main challenges for the criminal proceedings 
in the digital environment(Section III). Finally, I will draw 
conclusions for the future of procedural safeguards in the 
European Union (Section IV). 

II. Intelligence, Prevention, and the Bulk Interception 
of Communications — From Big Brother Watch to 
EncroChat

The scenario described in the introduction raises several 
questions concerning the definition of suspects’ rights in 
national codes of criminal procedure, also considering that 
only a minimum level of harmonisation at the EU level has 
been achieved through the procedural rights directives. 
Should we consider defining and regulating rights of individ-
uals who are classified as persons of interest or “pre-sus-
pects”? Do the safeguards provided by the data protection 
and data retention rules adequately protect citizens’ rights? 
Should a new level of safeguards be introduced for these in-
dividuals to ensure that data collected for security purpos-
es is not used for criminal prosecution? Should additional 
safeguards beyond those foreseen in criminal proceedings 
be required for the processing of data obtained through 
bulk surveillance? 

The case law of the ECtHR (1. below) provides some guid-
ance to these questions, even though the ECtHR has gener-
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ally left the neuralgic issue of the admissibility of evidence 
in cases of procedural rights violations up to the national 
laws. The CJEU has also established some building blocks 
(2. below) and, in contrast to the ECtHR, even introduced 
some relevant criteria on the admissibility of digital evi-
dence.

1. The case law of the ECtHR 

The ECtHR established in numerous judgments the mini-
mum standards of rights that must be guaranteed to indi-
viduals in the context of the protection of national security. 
Since Klass and Others v. Germany,5 the ECtHR’s approach 
has focused on the safeguards that must accompany meth-
ods of secret surveillance (covert surveillance), as well 
as how each of those investigative activities is recorded. 
The requirements relating to the interception of commu-
nications involving mass surveillance were defined in Sz-
abó and Vissy v. Hungary,6 Weber and Saravia v. Germany,7 
and Zakharov v. Russia,8 but the Court has rarely assessed 
whether a situation affects national security. It has, howev-
er, stated that the protection of national security must al-
ways be weighed against the seriousness of the intrusion 
into the individual right to respect for private life. 

a) The Big Brother Watch case

The opportunity to analyse mass surveillance measures 
and the right to privacy was given in the 10 Human Rights 
Organizations v. United Kingdom case,9 better known as 
the Big Brother Watch case. The applicants specifically 
argued that Art.  8 of the UK Regulation of Investigatory 
Powers Act (RIPA) 2000, which allowed the surveillance 
of bulk interceptions (through programmes such as KAR-
MA POLICE, Black Hole, TEMPORA, etc.), did not comply 
with the standards set out in the ECtHR’s previous case 
law.10

In its analysis of the Big Brother Watch case, the Court  
reiterated: 11 

[T]he lawfulness of the interference is closely related to the 
question whether the ‘necessity’ test has been complied with 
and it is therefore appropriate for the Court to address jointly 
the ‘in accordance with the law’ and ‘necessity’ requirements. 

However, the Court did not merely invoke its earlier case law 
on bulk interceptions, but also assessed whether that case 
law from ten years earlier was still applicable to the pres-
ent digital environment.12 The Court concluded that a new 
approach was required, as not all the safeguards for inter-
ceptions directed against specific persons are applicable in 
the case of bulk interceptions, for example the requirement 
of probable cause.13

Before analysing the specific safeguards that must be 
adopted for the bulk interception of communications, the 
Court outlined the different stages of this measure: (1) 
the initial search for information, which takes place for the 
most part in an automated manner; (2) the application of 
selectors; (3) the analyst’s initial examination of the mate-
rial resulting from the search, following the application of 
the selectors; and (4) the use of the intercepted material. It 
then specified that control mechanisms and effective safe-
guards must be present at each stage. 

According to the Court, “the process must be subject to 
‘end-to-end safeguards’, meaning that, at the domestic 
level, an assessment should be made at each stage of the 
process of the necessity and proportionality of the meas-
ures being taken.”14 The Court paid particular attention to 
the aforementioned second stage, the “application of selec-
tors,” as this stage is especially sensitive, since the choice 
of selectors may trigger the interception against individual 
persons.15 It confirmed that states can use measures for the 
bulk interception of communications and that each mem-
ber state must delimit the scope of application, depending 
on their needs assessment in terms of national security. 

In contrast to the Grand Chamber majority, not all of the 
judges were convinced by the argument that information 
obtained through bulk interception would have no eviden-
tial impact. As expressed in the joint, partly concurring 
opinion:16

It appears that on the basis of the information thus obtained, 
law enforcement agencies could act, for example, by proceed-
ing to conduct investigative measures or even arrests, this in 
turn producing evidence for the purpose of prosecution. It is 
likely that in a not so distant future, by exploring this particular 
ground, crime investigation might move from targeted surveil-
lance to bulk interception of data. 

This statement can only be endorsed, as evidenced by the 
rapid development of AI tools since this judgment was  
issued.

b) Subsequent case law

The ECtHR has subsequently ruled in several cases on the 
extent to which systems for the interception of communi-
cations, whether preventive in nature or operated by intelli-
gence services, comply with the ECHR, specifically the right 
to respect for private life recognised in Art. 8 ECHR. In the 
judgment in Ekimdzhiev and Others v. Bulgaria,17 the Court 
held that there had been a violation of Art. 8 ECHR due to 
the lack of adequate legal provisions ensuring that secret 
surveillance — and the subsequent system for the retention 
of and access to the intercepted communications — was 
limited to what was strictly necessary.
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In Haščák v. Slovakia,18 the Court found a violation of Art. 8 
ECHR due to the lack of safeguards against arbitrary inter-
ferences, as required by the principles of the rule of law, and 
the fact that the retention of the intercepted communica-
tions had not been subject to external supervision.

Similarly, in Pietrzak and Bychawska-Siniarska v. Poland,19 
involving surveillance measures adopted preventively under 
Poland’s anti-terrorism legislation, the ECtHR confirmed a 
violation of Art.  8 ECHR, due to the lack of adequate su-
pervision of communications monitoring carried out under 
anti-terrorism legislation.

c) The ByLock case

Another important case is the Yüksel Yalçinkaya v. Turkey 
case,20 also known as the ByLock case or the “Turkish En-
croChat”. The case concerned the use of evidence that was 
obtained from access to an encrypted communication sys-
tem, questioning the admissibility of evidence and its con-
formity with Arts. 6 and 8 ECHR. The applicant alleged that 
the lack of judicial control over the obtaining and process-
ing of data from the ByLock platform made it impossible to 
verify the authenticity and integrity of those electronic com-
munications. Despite this evidence having been decisive 
and incriminating, the defence  was unable to challenge its 
reliability, authenticity, and lawfulness.

The ECtHR first reiterated its general doctrine on the admis-
sibility of evidence, i.e., that the assessment of evidence 
is essentially a matter for the national courts and that the 
Court’s role is limited to reviewing whether that assess-
ment is unreasonable or arbitrary, since the ECtHR is not 
a fourth instance. The reasoning of the national judgment 
should shed light on these matters. Regarding the use of 
the encrypted communication system, in this case, the EC-
tHR stated that the mere downloading or using such a sys-
tem, or even the use of any other method to safeguard the 
private nature of the messages exchanged, neither consti-
tutes a criminal offence in itself (in this case membership 
of a terrorist organisation), nor can it be considered an evi-
dential element capable of convincing an objective observ-
er that unlawful activity or even a criminal offence is being 
committed.21

Having analysed the manner in which the evidence had 
been obtained, the safeguards adopted in respect of the in-
tegrity and authenticity of the evidence, and the response to 
the accused’s appeals, the ECtHR concluded that Art. 6(1) 
ECHR had been violated. The Strasbourg Court did not call 
into question the legitimacy of access to the ByLock plat-
form. On the contrary, it stated: 22

The use of electronic evidence showing that an individual is 
using an encrypted messaging system that has been specifi-
cally designed and used exclusively by a criminal organisation 
in the internal communications of a criminal organisation may 
be very important in the fight against organised crime.

The Court recognised that the use and assessment of elec-
tronic evidence in criminal proceedings may entail specific 
difficulties for judges, due to its complexity, which may af-
fect the ability of national courts to decide on its authen-
ticity, accuracy and integrity. It also stated that, in criminal 
proceedings, national courts may increasingly rely on elec-
tronic data or other data gathered by intelligence services, 
whose activities in this respect may or may not be subject 
to the rules governing the obtaining of evidence within crim-
inal proceedings.23 

The ECtHR also held, however, that the right of access to 
the sources of evidence — and therefore the right to com-
ment effectively on them — is not an absolute right and may 
be subject to limitations.24 Therefore, it took into consider-
ation whether the applicant’s lack of access to the sources 
of evidence had been counterbalanced by adequate proce-
dural safeguards and whether he had been given a proper 
opportunity to prepare his defence.25 It is important to em-
phasise that the ECtHR does not call into question the use 
of intelligence information as evidence, leaving this matter 
to national legislation.

2. The bulk interception of communications  
and the EncroChat case at the CJEU

In the field of transnational evidence gathering and the ad-
missibility of evidence obtained through the bulk intercep-
tion of communications in the European Union (EU), per-
haps no case has had greater resonance as the EncroChat 
case, on which the CJEU ruled on 30 April 2024.26 

To briefly recall the facts of the case:27 In the context of 
an investigation conducted by French law enforcement au-
thorities, it emerged that some individuals under criminal 
investigation were using encrypted mobile phones operat-
ing under a licence called “EncroChat”. The Lille magistrate 
authorised the use of a “Trojan horse” to access the entire 
messaging platform Specifically, the initial partial decryption 
of 3477 text files created as “notes” revealed that almost all 
of them were related to communications connected with 
criminal activities perpetrated by criminal organisations. The 
intercepted material was then distributed among the Mem-
ber States for use in their own criminal investigations. 

I will consider the case as establishing certain principles 
to be observed with regard to procedural safeguards in 
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criminal proceedings having a transnational dimension and 
involving electronic data and access to encrypted commu-
nication platforms in the Union.28

It may be argued that, strictly speaking, the case did not in-
volve bulk surveillance, since access to the encrypted data 
was not carried out under a national security or intelligence 
scheme. Accessing the communications of users of the plat-
form against whom no prior suspicion had been established, 
however, allows us to draw analogies with surveillance meas-
ures for preventive purposes and to approach the Encrochat 
case as if it were another bulk interception of communica-
tions. In this context, the CJEU had to deal with an unprece-
dented issue as to the use of non-targeted accessed commu-
nications as evidence in criminal proceedings and the rights 
of defence in cross-border digital environments. 

Here, the Court in Luxembourg followed the criterion already 
adopted in the Strasbourg Court’s case law29 as well as in 
its own case law on data retention,30 holding as follows:31

As regards specifically the right to a fair trial, it must be noted 
in particular that if a court takes the view that a party is not 
in a position to comment effectively on a piece of evidence 
that is likely to have a preponderant influence on the findings 
of fact, that court must find an infringement of the right to a 
fair trial and exclude that evidence in order to avoid such an 
Infringement. 

Interestingly, while the CJEU mentioned the lack of specific 
knowledge in digital matters on the part of the trial court as 
a factor to be taken into account when assessing defence 
rights in data retention case law, this was omitted in the 
ruling in the EncroChat judgment. Nevertheless, in defining 
the defence rights, the CJEU goes beyond the standards set 
out by the ECtHR in the ByLock case, in which the latter held 
that the right to comment effectively on digital evidence is 
not absolute. Furthermore, the CJEU ruled on the admissi-
bility of evidence, by contrast to the ECtHR, which does not 
enter into establishing exclusionary rules of evidence, but 
analyses the case mainly from the fair trial rights’ perspec-
tive (see also above 1.).

It remains to be seen how national courts interpret this 
rationale for inadmissibility of evidence, as defined by the 
CJEU. In the context of electronic evidence, the rights of the 
defence revolve around the ability to verify the lawfulness, 
authenticity, integrity, and proportionality of the evidence.

It follows that several questions arise: How can the integ-
rity of the data be verified if access to the data in its en-
tirety is not possible? Would the right to comment effec-
tively imply a right of access to the raw data? How can the 
defence comment on bulk electronic data if sophisticated 
software is required to do so? Should data sifting always 

be done in the presence of the defence, as it is required for 
the cross-examination of witnesses? Does the state have to 
inform the defence about which AI tool was used to collect, 
process, and filter data?32 Is there a need in the areas of 
freedom, security and justice for the EU Member States to 
always use a certified AI system? Should this be the same 
in all Member States?  

3. Interim conclusion

As can be seen, both the ECtHR’s case law and the CJEU’s 
decision in Encrochat have already established a number of 
standards regarding bulk surveillance and bulk access to 
data. However, neither has defined which information gath-
ered in this way can be used in criminal proceedings. While 
ECtHR and CJEU case law provide some guidance on the 
use of bulk surveillance and emphasise the need to ensure 
fair trial rights when encrypted messaging platforms are ac-
cessed, they do not prevent bulk data intercepted without 
prior identification of a suspect from flowing into criminal 
proceedings. On the one hand, the ECtHR expressly refrains 
from setting any standards on the admissibility of evidence 
in this context; on the other hand, the CJEU only establishes 
the need to ensure the possibility of “effective comment” 
on evidence obtained from a “suspected” platform. The 
question is whether these general standards are sufficient 
to ensure, in a digital context, not only the protection of pri-
vacy rights, but also that information gathered for preven-
tive purposes and/or without suspicion does not become 
incriminating evidence. Should procedural safeguards be 
activated earlier, given that the rules on evidence seem to 
offer only limited protection against state interference in in-
dividuals’ privacy rights via bulk surveillance?

III. Prevention, Mass Surveillance, and Open Data 
Analysis: The Challenges for Criminal Proceedings

The gathering and processing of information for securi-
ty purposes (what is usually understood as intelligence) 
is not only a necessary and useful task but also indispen-
sable if action is to be taken effectively against criminal 
phenomena in general, and organised crime, terrorism, 
money laundering, and environmental crime in particular.33 
However, given the scale of information gathering and the 
technological possibilities of mass surveillance, we should 
question whether an alternative or additional system for the 
prevention and/or prosecution of crime is being introduced 
surreptitiously, permeating procedural structures without 
an adequate and transparent legal framework and effec-
tive procedural safeguards.1. “Persons of interest” and the 
changing rules of the game to open criminal proceedings.



eucrim   2026, Vol. 21(1)  | 117

RETHINKING PROCEDURAL SAFEGUARDS IN THE DIGITAL AGE

As has been widely pointed out, the boundaries between 
prevention and repression have become increasingly 
blurred in many areas, especially, but not only, in the fields 
of terrorism and organised crime. The reason for this is be-
cause criminal law has increasingly moved from repression 
to prevention34 on the one hand and, on the other, measures 
of administrative law tend to acquire a punitive character.35 
This impacts not only fundamental rights, but also the very 
conception of criminal proceedings. The use of extensive 
preventive measures36 has also led to the emergence of a 
new category of individuals who are not classified as sus-
pects for the purposes of criminal proceedings, but who are 
identified as “persons of interest” or “pre-suspects” by algo-
rithm-based mass surveillance systems.37 

Classifying individuals as “persons of interest” based on 
their potential risk of committing criminal offences and 
subjecting them to continuous surveillance not only turns 
them into sources of information but also into objects of ev-
idence, insofar as the data obtained from surveillance could 
acquire evidential value. Bulk data analysis can be initiated 
without the need to establish specific suspicions against 
particular individuals before a judge.38 In many cases, a 
mere risk assessment is sufficient, and this assessment is 
regularly carried out by means of an algorithm.39 In short, 
law enforcement authorities can access or purchase data 
analyses from companies that have the appropriate soft-
ware to draw up not only profiles of potential risks, but, in 
particular, also profiles of those persons who represent a 
risk or who may directly be classified as criminal suspects. 
Thus, automated suspicion algorithms (ASAs) have come 
to increasingly replace informants and traditional police 
surveillance, while multiplying their reach exponentially. 
However, judges who must assess suspicions based on 
those ASAs within the criminal proceedings do not have 
clear criteria for determining their reliability.40

The consequence of all this is that the prerequisites for open-
ing a criminal investigation may be completely altered by the 
new “rules of the game”, because a thorough risk assess-
ment can be carried out through the bulk analysis of data. 
This would then underpin the standard of probable cause 
required to open criminal proceedings. In short, it is worrying 
that an intrusive investigation can be initiated on the basis 
of the bulk processing of data for security purposes, with-
out prior suspicion, since these surveillance measures only 
concern “persons of interest.”41 The joint, concurring opinion 
in Big Brother Watch (II.1.a above) indirectly pointed out this 
risk, which is dramatically increased by the AI development. 

I neither contend that this is generally the case, nor that law 
enforcement or intelligence services are acting outside the 

law. However, even if we accept this premise and that these 
activities are carried out within legal limits — and I am not 
aware of any data contradicting this —, the truth is that any 
surveillance system lacking transparency and not being 
public  must be subject to a rigorous oversight. It must be 
borne in mind that the bulk interception of communications 
and the retention of the data thus obtained constitute a 
significant interference with the right to privacy, even when 
the data are in fact not analysed.42 Naturally, the risks are 
even greater when certain persons become surveillance tar-
gets owing to the selectors applied and the content of their 
communications is monitored and analysed. In Big Brother 
Watch, the ECtHR underlined the importance of oversight at 
all stages of the “surveillance procedure” (end-to-end safe-
guards), specifically highlighting oversight in the applica-
tion of selectors (see II.1.a above). 

The usefulness of bulk interception for security operations 
is scarcely disputed, and a proactive approach towards 
identifying threats to national security is regarded as a le-
gitimate and reasonable aim. There are, however, two basic 
elements that clearly differentiate the levels of safeguards 
in criminal proceedings and in the preventive system aimed 
at security: In the field of criminal proceedings, there exists 
the requirement of prior suspicion and, usually, of a judicial 
warrant before investigative measures entailing an intru-
sion into fundamental rights can be taken; this warrant in-
cludes prior checking of the necessity and proportionality 
of the interference. In the case of non-targeted surveillance, 
the approach differs from the aforementioned criminal pro-
cedure scheme, since there is no initial judicial decision 
based on prior suspicions against specific individuals, sim-
ply because there is no specific target or suspect.43 The risk 
of circumventing the safeguards of criminal proceedings 
seems to be clear.

While the case law of the ECtHR stresses the importance 
of oversight at all stages, it does not prevent the informa-
tion gathered for security purposes to flow into criminal 
proceedings. Yet, the CJEU does not ban access to large 
amounts of data without prior suspicion against an iden-
tified suspect, as seen in the Encrochat case. This shows 
that, even if we can already count on a number of standards 
from the ECtHR and CJEU, the issue of implementing proce-
dural safeguards in a digitalised surveillance environment 
has not yet been addressed.

2. Mass surveillance and criminal evidence standard

It could be argued that mass surveillance is not intended to 
gather evidence for criminal investigation purposes, since 
its focus is on prevention. But does this mean that the prin-
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ciple of respect for privacy does not apply? If these data are 
the basis for obtaining evidence (having established a “rea-
sonable suspicion” for a judicial warrant in order to initiate 
investigative measures), as outlined under 1. above, are we 
not caught in a vicious circle?

The fact that certain countries already use ASAs under-
pins these risks. As a result, criminal proceedings are no 
longer the place where facts and criminal liability are estab-
lished, because, according to the algorithm used, data have 
already been collected against a “person of interest” and 
the next step is merely to present this data set as evidence. 
The evidence then secures the criminal conviction of an in-
dividual or, as a simpler solution, a plea agreement.44 This 
phenomenon can be observed in criminal justice systems in 
which trials are slowly losing their previous importance and 
becoming the exception rather than the rule.45

This handling of evidence necessitates reconsideration of 
the system of procedural safeguards centered on the liberal 
model and, specifically, on the principle of a public and oral 
trial hearings, i.e., the moment at which adversarial proceed-
ings reach their fullest expression in the taking of evidence. 
In order to solve the problem of using data from bulk inter-
ceptions as criminal evidence, the correct approach should 
be to reinforce the safeguarding prerequisites that may give 
rise to the opening of a criminal investigation against a spe-
cific person in the first place. We should rethink the role of 
“rational indications,” “well-grounded suspicions,” or “prob-
able cause” (the term used in the Fourth Amendment of the 
United States Constitution).46 Indeed, the term “probable 
cause” is ambiguous and as yet undefined, referring to a 
calculation of probabilities/to a non-quantitative or statisti-
cal probability that moves within a variable range. 

The requirement of probable cause should become the de-
cisive criterion when authorising access to and seizure of 
electronic data. In this context, it should not be overlooked, 
however, that the activation of an algorithm to identify or 
compile data by means of bulk processing could generate 
indications or suspicion criteria in respect of practically any 
individual. This could mitigate the normative and conceptu-
al uncertainty of the probable cause standard and serve as 
the basis for initiating criminal proceedings, as well as for 
adopting criminal investigative measures that restrict fun-
damental rights (though they must still be subject to the ad-
ditional criteria of necessity, suitability and proportionality).

In other words, if we wish to continue maintaining the 
traditional safeguards of criminal proceedings, the stand-
ard for activating investigative measures based on the 

processing of big data or for indiscriminately accessing 
retained user data, must be strengthened. It is worth not-
ing here that the standard of probable cause “may not 
ultimately address any one right specifically, but instead 
protect all of liberty generally,”47 thus safeguarding the rule 
of law principle. 

We could still hope that the exclusionary rule of evidence 
would apply to data obtained prior to criminal proceedings 
or that evidence obtained solely on the basis of “reason-
able suspicion” arising from mass surveillance would be 
declared invalid. This would be the procedural safeguard 
that governs the use of bulk data as evidence in criminal 
proceedings. However, this approach cannot be taken for 
granted, because the risk entailed is that it would suffice to 
confront the accused with all the data available to the pros-
ecution to persuade the defendant to accept the conviction 
upon a plea agreement, without validity of the evidence nev-
er being assessed at trial. 

IV. Concluding Remarks

A number of conclusions can be drawn from the discussion 
of the above-mentioned challenges:

Firstly, and perhaps most importantly, there is a need to 
continue the struggle for procedural safeguards in a digi-
talised world. Secondly, the prerequisites that allow the 
state to access and process citizens’ data for preventive 
purposes need to be redefined. Thirdly, stricter control is 
also required over the application of the probable cause 
or “reasonable suspicion” requirement, as it could become 
the only way to prevent a criminal investigation from being 
opened and, subsequently, from turning any data already 
obtained into incriminating evidence. In a system that is pri-
marily focused on prevention and technology, the defence 
can only assert its right to “comment effectively” on the ev-
idence thus obtained.48

As the ECtHR held in ByLock, the right to effectively respond 
to the evidence obtained does not, however, necessarily 
include the right to review the integrity of the intercepted 
data or to have knowledge of the software used to access 
the communications. Any effort to strengthen the rights of 
the defence must include effective access to digital tools 
(knowledge of how the data was processed) and appropri-
ate software (ability to analyse the raw data) in order to en-
sure the equality of arms. Otherwise, it will be impossible 
to comply with the adversarial principle as means of estab-
lishing facts in criminal proceedings.49 
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In any event, requiring prior suspicion as a prerequisite for 
taking notably intrusive measures into the citizens’ sphere 
of privacy does not appear to protect us against mass 
surveillance. This became readily apparent in the Encro-
Chat case at the level of the European Union, when nation-
al courts in the Member States accepted the intercepted 
communications as evidence against individuals despite 
there being no prior grounds for suspicion. It might be con-
sidered to revisit the standard of probable cause against 
the new digital reality and the resorting to data brokers for 
establishing automated suspicion algorithms.

In the EU, some progress has been made in protecting the 
rights of individuals facing criminal proceedings. The pro-
cedural rights directives adopted so far indicate that the 
European legislature has taken an increasingly progressive 
interest in establishing a framework of procedural safe-
guards. Yet, we must press on, as artificial intelligence and, 
in the near future, quantum computing usher in a new dig-
ital reality, bringing with it new challenges for criminal pro-
cedure. The time is ripe to articulate a new framework of 
procedural safeguards at the European level to cope with 
the increasing digitalisation of law enforcement.
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