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Editorial

Dear Readers,

I have been a prosecutor for half of my life. I have combat-
ted high-level corruption for many years and possess firsthand
experience in the vital importance of fairness, the willingness
to comply with commonly agreed rules, the ability to admin-
ister justice — in other words, the rule of law. This is the core
strength of the European Union for me and, I am sure, for mil-
lions of European citizens who grew up under dictatorial re-
gimes in a divided Europe: our only effective way to ensure
the rule of law is true democracy in a globalized world.

One of the new instruments that can play a key role in this
respect is the European Public Prosecutor’s Office (EPPO). It
is the outcome of more than twenty years of convincing argu-
ments and negotiations, and it marks one of the most ambi-
tious European integration projects of the last decade.

The EPPO is a specialized prosecution office. Any fraud in-
volving EU funds or serious cross-border VAT fraud commit-
ted in the participating Member States after November 2017
falls within our jurisdiction. As we have a mandatory com-
petence, it is our legal obligation to investigate all new cases
from the day we start operations.

In practice, 22 European Prosecutors in Luxemburg will over-
see investigations initiated by the European Delegated Pros-
ecutors in the participating Member States. The European
Delegated Prosecutors will be active members of the judici-
ary in their respective national systems, and they will perform
prosecutorial functions before the national courts.

This is the basic definition and description of the EPPO, but
what does it mean?

From a magistrate’s point of view, the EPPO is the most excit-
ing challenge of our generation. For the first time, a European
Union body will investigate, prosecute, and bring to trial crim-
inal offences. Of course, it will not be easy to find solutions
for 22 different judicial systems, especially because there is no
precedent for a European Public Prosecutor’s Office.

From a political perspective, the EPPO establishes a trans-
fer of sovereignty and a new instrument to protect the Union
budget in the 22 participating Member States. From a citizen’s

perspective, the EPPO is the
first powerful tool to defend the
rule of law in the EU.

Lastly, from my perspective,
even if I agree that setting up
a prosecutor’s office at the EU
level is a complex and sensitive
issue, if we wish to make the
EPPO work in an efficient and
independent manner, the choic-
es to be made are ultimately
straightforward. These are the

key questions that need to be

Laura Codruta Kdvesi

answered before we can assess

whether the EPPO is capable of fulfilling its potential:
Can we agree that the European Delegated Prosecutors
should work full-time for the EPPO?
Can we agree how many prosecutors there should be in
each of the Member States in order to do the job properly?
What types of support and equipment will they receive?
What will the overall budget of the EPPO be?
Will the EPPO’s central office be able to analyze all the
available information in order to genuinely improve cross-
border investigations?
Will the EPPO’s central office be able to improve the iden-
tification of criminal assets, thus helping the Member States
improve the recovery of damages?

Our work is that of true pioneers. I am convinced that we are
ready. And we are not alone. We can count on the European
Court of Justice, with all its authority and decisive jurispru-
dence. I am confident that we can also count on our fellow
prosecutors, judges, and police officers in the Member States.

Why will the EPPO be a game changer in the fight against
fraud involving European funds?

Until now, the level of protection of the financial interests of
the EU varied across the Member States. In some Member
States, thousands of investigations have taken place, while in
other Member States, there were two or even fewer cases per
year. From now on, the investigation and prosecution of these
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crimes will be a priority for all the European Delegated Pros-
ecutors. This alone should already increase the overall level of
protection for European funds.

The second, key expected improvement is the likely increase
in the efficiency of investigations. The EPPO will be inde-
pendent from national governments, the Commission, and
other European institutions, bodies, and agencies. This is very
important, because the independence of the institution and the
independence of prosecutors is the first premise for obtaining
efficient results when fighting corruption and other serious
crime. Without this independence, we cannot talk about the
rule of law or about equality in the face of the law. Independ-
ence is a crucial, basic rule for the functioning of the EPPO.
And this should be the model followed by all the national pub-
lic prosecutor’s offices.

The main characteristic of the type of criminality that the
EPPO will tackle is the speed with which criminals shift their
modus operandi in reaction to law enforcement actions.

The EPPO has unprecedented possibilities to act in this re-
spect:
Obtaining and aggregating information at the European
level;
Conducting investigations without being limited by nation-
al borders;
Generalizing the use of the most efficient investigative tac-
tics;
Using evidence administrated in another Member State
without the need for other formalities;
Conducting investigations simultaneously in several Mem-
ber States.

Where do we stand today? We have adopted internal rules of
procedure, which define our internal processes, including the
key appointments of the Deputy European Chief Prosecutors,
the Data Protection Officer, and the Administrative Director.
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We also adopted our financial regulation, our data protection
rules, and the rules on public access to documents.

The preparation of internal governance tools, such as the code
of good administrative behavior, an anti-fraud strategy, and
internal control standards, is well underway. We are also final-
izing our operational templates in addition to the investigation
and prosecution policy of the EPPO and related guidelines.

We just signed a working arrangement with Europol and Eu-
rojust and expect one with OLAF to be signed soon. Discus-
sions on cooperation between the EPPO and the Commission
are progressing well. We initiated negotiations on working
arrangements with non-participating Member States and are
about to sign such an arrangement with Hungary. We decided
on the number and composition of the permanent chambers
— the true engine of the EPPO. A first version of our case man-
agement system has already been developed.

All in all, at the central level, we are ready. We are now wait-
ing for the Member States to nominate enough candidates as
European Delegated Prosecutors to be able to start.

As prosecutors, we are responsible for enforcing the law. Our
role is to set the wheels of justice in motion, in order to ensure
that everyone is equal in front of the law and that no one is un-
touchable. It is now our task to build up a strong and efficient
institution which earns the trust of European citizens, is able to
protect the financial interests of the European Union, and con-
tributes to the enforcement of the rule of law. By protecting the
European Union’s budget, we will play an essential role in rein-
forcing and increasing the trust of all Europeans in the Union.

All we need is to be consistent and keep European interests
at heart!

Laura Codruta Kovesi
European Chief Prosecutor
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Foundations

Fundamental Rights

EP: EU Must Be Credible Actor in

Global Human Rights Protection

In its annual report assessing the human
rights situation in the world in 2019,
adopted in plenary on 20 January 2021,
MEPs expressed deep concerns about
authoritarian regimes around the world
having used the pandemic to repress civ-
il society and critical voices. The MEPs
called for all EU programmes with an
external dimension to mainstream sup-
port of human rights, democracy, the
rule of law and the fight against im-
punity. These policies include devel-
opmental aid, migration, security, the
fight against terrorism, women‘s rights,
gender equality, EU enlargement, and
trade. The MEPs also called on the EU
to strengthen democratic institutions, to
support transparent and credible elec-
toral processes worldwide, to foster
democratic debate, to fight against ine-
qualities and to ensure the functioning of
civil society organisations. In the report,
the EP responded to a number of global

human rights and democracy challenges,
including the protection of human rights
defenders and the situation of vulnerable
groups.

The EP made several recommenda-
tions on EU action that should be taken
at the multilateral level, e.g., systemati-
cally introducing human rights clauses
in all international agreements. The EU
should also develop an explicit strategy
to counter the increasing withdrawal
of states from the international human
rights framework.

MEPs urged that the new EU Global
Human Rights Sanctions Regime be
implemented (—eucrim 4/2020, 258).

prepared the report, said: “As MEPs, it is
our duty to speak out, loudly and clearly,
when it comes to human rights and the
need to protect and recognise all those
who work tirelessly and in difficult situ-
ations to uphold them. To achieve true
credibility as the European Union, it is
vital that we act and speak with a strong
and unified voice on human rights. We
should not fail those who look towards
Europe with hope.” (TW)

EU Imposes First Sanctions for Human
Rights Violations

After the adoption of the EU Global Hu-
man Rights Sanctions Regime — also
dubbed the “European Magnitsky Act”
— in December 2020 (—eucrim 4/2020,
258), the EU began imposing the first
restrictive measures on individuals in
March 2021: On 2 March 2021, sanc-
tions came into effect against four Rus-

sians who had allegedly been involved
in the arbitrary arrest, prosecution, and
sentencing of activist Alexei Navalny
and the repression of peaceful protests
in connection with his unlawful treat-
ment. On 22 March 2021, the Council
imposed further restrictive measures

They stressed that this so-called EU-
Magnitsky Act is an essential part of the
EU’s existing human rights and foreign
policy toolbox. This sanction mecha-
nism would strengthen the EU’s role as
a global human rights actor, allowing
for targeted sanctions against individu-
als, state and non-state actors, and other
entities responsible for (or complicit in)
serious human rights violations. Acts of
systematic corruption connected with
human rights violations should also be
sanctioned.

MEP Isabel Santos (S&D, PT), who

on eleven individuals and four entities

for serious human rights violations and
abuses in various countries around the
world. This included targeted sanctions
against Chinese officials for the large-
scale arbitrary detention of Uyghurs in
China, which has generated a great deal
of media coverage. The new mechanism

* Unless stated otherwise, the news items in
the following sections (both EU and CoE) cover
the period 1 January —31 March 2021. Have a
look at the eucrim website (https://eucrim.eu),
too, where all news items have been published
beforehand.
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https://www.europarl.europa.eu/doceo/document/TA-9-2021-0014_EN.html
https://www.europarl.europa.eu/news/en/press-room/20210114IPR95629/human-rights-and-covid-19-meps-denounce-measures-taken-by-authoritarian-regimes
https://www.consilium.europa.eu/en/press/press-releases/2021/03/02/global-human-rights-sanctions-regime-eu-sanctions-four-people-responsible-for-serious-human-rights-violations-in-russia/?utm_source=dsms-auto&utm_medium=email&utm_campaign=Global+Human+Rights+Sanctions+Regime%3a+EU+sanctions+four+people+responsible+for+serious+human+rights+violations+in+Russia
https://www.consilium.europa.eu/en/press/press-releases/2021/03/02/global-human-rights-sanctions-regime-eu-sanctions-four-people-responsible-for-serious-human-rights-violations-in-russia/?utm_source=dsms-auto&utm_medium=email&utm_campaign=Global+Human+Rights+Sanctions+Regime%3a+EU+sanctions+four+people+responsible+for+serious+human+rights+violations+in+Russia
https://www.consilium.europa.eu/en/press/press-releases/2021/03/02/global-human-rights-sanctions-regime-eu-sanctions-four-people-responsible-for-serious-human-rights-violations-in-russia/?utm_source=dsms-auto&utm_medium=email&utm_campaign=Global+Human+Rights+Sanctions+Regime%3a+EU+sanctions+four+people+responsible+for+serious+human+rights+violations+in+Russia
https://www.consilium.europa.eu/en/press/press-releases/2021/03/22/eu-imposes-further-sanctions-over-serious-violations-of-human-rights-around-the-world/
https://www.consilium.europa.eu/en/press/press-releases/2021/03/22/eu-imposes-further-sanctions-over-serious-violations-of-human-rights-around-the-world/
https://www.consilium.europa.eu/en/press/press-releases/2021/03/22/eu-imposes-further-sanctions-over-serious-violations-of-human-rights-around-the-world/
https://www.europarl.europa.eu/meps/en/197650/ISABEL_SANTOS/home
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-04.pdf#page=8
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-04.pdf#page=8
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-04.pdf#page=8
https://eucrim.eu

adopted in December 2020 enables the
EU to list individuals or entities respon-
sible for serious human rights violations,
irrespective of where the violations oc-
curred. The sanctions consist of the fol-
lowing:

A travel ban to the EU for listed in-
dividuals;

Freezing of assets in the EU for listed
individuals/entities;

A prohibition on making funds or
economic resources available to listed
individuals and entities. (TW)

Poland: Continued Update on Rule-of-
Law Developments

This news item continues the last up-
date provided in December 2020 on the
rule-of-law situation in Poland as far as
it relates to European law. For a more
detailed overview of ongoing develop-
ments in Poland, see also the webpage
“ruleoflaw.pl”.

2 March 2021: The CJEU decides in
the preliminary ruling case C-824/18
(A.B. and Others v Krajowa Rada
Sgdownictwa). According to the CJEU,
the procedure for appointing judges to
the Supreme Court in Poland could vi-
olate EU law, due to the lack of effec-
tive judicial control of the decisions of
the National Council of the Judiciary
(KRS). In addition, there could be a
violation of Art. 267 TFEU if the CJEU
were to be prevented from exercising its
preliminary ruling competence. It is ul-
timately up to the referring Polish court
to decide on an infringement of the EU
standards of judicial independence and
impartiality. In the event of an infringe-
ment, the principle of the primacy of
Union law obliges the national court to
leave respective legislative amendments
unapplied. The specific case concerns
amendments regarding the nomination
procedure of judges to the Polish Su-
preme Court in 2018 and 2019. They
ultimately resulted in making it impos-
sible to lodge appeals against decisions
of the KRS concerning the proposal or
non-proposal of candidates for appoint-
ment to judicial positions at the Supreme
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Court. Appeals that were still pending
were declared closed. Five judges had
opposed this in court. For the AG’s opin-
ion in this case —eucrim 4/2020, 257.
10 March 2021: In an ad hoc debate,
MEPs express concerns over attacks on

the media in Poland, Hungary, and Slo-
venia. MEPs call on the Commission
and the Council to take action against
governments that violate the principles
of press freedom. Some MEPs were con-
vinced that the events in Poland, Hun-
gary, and Slovenia justify activation of
the conditionality mechanism for the
protection of the EU budget (—eucrim
3/2020, 174-176).

11 March 2021: Poland and Hungary
lodge actions with the CJEU against the
agreed mechanism making protection
of the EU’s financial interests condi-
tional to adherence to rule-of-law values
(—news under “Protection of Financial

Interests”). The cases are referred to as
C-156/21 and 157/21.

31 March 2021: The Commission re-
fers an action to the CJEU and applies

for a declaration that the Polish “muzzle
law” infringes Poland’s obligations un-
der EU law. According to the Commis-
sion, the Polish law on the judiciary of
20 December 2019 that entered into
force on 14 February 2020 (—eucrim
1/2020, 2-3) undermines the indepen-
dence of Polish judges and is incom-

patible with the primacy of Union law.
The Commission sets out five different
reasons why the Polish “muzzle law”
violates provisions of EU law protecting
judicial independence. One particularly
critical point is that the law prevents Pol-
ish courts from submitting references for
preliminary rulings on questions of in-
dependence to the CJEU. This includes
threats to Polish judges about the use of
disciplinary proceedings against them.
The Commission has also asked the
CJEU to order interim measures pending
the delivery of the final judgment. The
case is referred to as C-204/21.

15 April 2020: Advocate General
Evgeni Tanchev criticises in two paral-
lel cases the appointments of judges

at newly-created chambers of the Pol-
ish Supreme Court. In the Opinion in
Case C-487/19, the composition of the
“Chamber of Extraordinary Control and
Public Affairs”, which had to decide on
the transfer of a Polish regional court
judge, was found to be inadequate. The
compatibility of the composition of this
chamber with the right to an indepen-
dent court established by law pursuant
to Art. 19(1)(2) TEU and Art. 47 CFR
was questionable, as the single judge
who made the decision ruled against the
appointment before the conclusion of
his appointment procedure and despite
ongoing appeal proceedings. However,
according to the AG, it is up to the re-
ferring court and not the CJEU to de-
termine whether it was an independent
court. In Case C-508/19, the AG also
criticises the proper appointment of
judges to the Polish Supreme Court. In
the context of disciplinary proceedings
initiated against a Polish district court
judge, the independence and impartial-
ity of the single judge of the disciplinary
chamber was called into question. Also
here, it remains the task of the referring
Polish court to determine whether there
has been a manifest and deliberate vio-
lation of the European principles. In the
event of such a finding, the decisions of
the Supreme Court are to be left unap-
plied. (TW)

Hungary: Update on Recent Rule-of-
Law Developments
This news item outlines the main rule-
of-law developments in Hungary related
to Union law. It continues the ongoing
overview provided in previous eucrim
issues (—eucrim 4/2020, 257).

18 February 2021: The Commission

initiates a new infringement procedure

against Hungary for not having reacted to
the CJEU’s ruling of 18 June 2020 (Case
C-78/18). In this ruling, the CJEU de-
clared the Hungarian NGO Act of 2017
to be contrary to Union law (—eucrim
2/2020, 69). Hungary has not made any
efforts to improve the situation since
then. In the Commission’s view, the



https://ruleoflaw.pl/category/the-latest/
https://curia.europa.eu/juris/documents.jsf?num=C-824/18
https://www.europarl.europa.eu/news/en/press-room/20210304IPR99220/meps-express-concerns-over-attacks-on-media-in-poland-hungary-and-slovenia
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https://ec.europa.eu/commission/presscorner/detail/en/IP_21_1524
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https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-04.pdf#page=7
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https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-01.pdf#page=4
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-01.pdf#page=4
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-04.pdf#page=7
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-02.pdf#page=7
https://eucrim.eu/media/issue/pdf/eucrim_issue_2020-02.pdf#page=7

Italy: The Ambiguous Position
of the Italian Constitutional Court
on Life Imprisonment

On 15th April 2021, the Italian Constitu-
tional Court ruled on the constitutional-
ity of life imprisonment. The main issue
concerned the possibility of granting
release on licence to convicted crimi-
nals who have been sentenced to life
imprisonment for very severe offences.

The current Italian law provides a form
of irreducible life imprisonment for the
most serious crimes (such as Mafia-
type criminal activities) for which no
alternative measure or benefit can be
applied at all.

This form of life imprisonment is also
called “obstructive” life sentence (er-
gastolo ostativo). The convicted per-
son can only benefit from rehabilitation
and resocialisation measures if he/she
“usefully” cooperates with the judicial
authorities and, thanks to that, is able
to prove that contacts with criminal
organisations have permanently been
broken off. However, this kind of “co-
operation” does not often take place
because, inter alia, the imprisoned
fears revenge against their relatives
by the Mafia-type group they were af-
filiated to.

The ltalian Constitutional Court de-
clared “obstructive” life sentences
unconstitutional, on the basis of the
principle of equality, the presump-
tion of innocence (Art. 3 and Art. 27 It.
Cost.) and the prohibition of inhuman
and degrading treatment (Art. 3 ECHR).
The ruling is in line with a judgment of
the ECtHR (ECtHR, 13 June 2019, Mar-
cello Viola v. Italy (no. 2) (applic%
no. 77633/16)), where the Strasbourg
Court stated that the ergastolo ostativo
violates Art. 3 ECHR. Nevertheless, the
position taken by the Italian Constitu-
tional Court is somewhat peculiar. The
Court has been postponing the final
decision on this topic for one year and
is waiting for the legislator to inter-
vene. As a consequence, the problem
still remains open and the convicted
persons are treated according to the
irreducible life sentences they were
subjected.

Lucia Parlato, University of Palermo

disclosure obligation and requirements
for associations and organisations re-
ceiving financial contributions from
abroad are incompatible with data pro-
tection rights (Art. 8 CFR) and the free
movement of capital (Art. 63 TFEU)
within the EU. The Commission has re-
peatedly called on Hungary to remedy
the situation as a matter of urgency. The
initiation of the new infringement proce-
dure may be referred back to the CJEU,
which can impose financial sanctions in
accordance with Art. 260(2) TFEU.

25 February 2020: According to Ad-
vocate General (AG) Athanasios Rantos,
Hungary infringed its obligations under
EU law through its 2018 asylum policy
reform. The new Hungarian legislation,
inter alia, criminalises the assistance of
organisations to asylum seekers with the
purpose of initiating international pro-
tection procedures. The AG concludes
that “the criminalisation of those ac-
tivities impinges on the exercise of the
rights guaranteed by the EU legislature
concerning assistance for applicants for
international protection.” He points out
that the criminalisation of assistance to
applicants seeking international protec-
tion could have a particularly signifi-
cant deterrent effect on any person or
organisation who, knowingly, attempts
to promote a change in national legisla-
tion concerning international protection
or attempts to facilitate applicants’ ac-
cess to the procedure of obtaining that
protection or access to humanitarian aid.

15 April 2021: According to Advo-
cate General (AG) Priit Pikamde, Hun-
garian legislation enabling the public
prosecutor to bring an action before the
Hungarian Supreme Court (Ktria) for a
declaration of unlawfulness of an order
for reference made by a lower criminal
court and the decision of the Supreme
Court establishing this unlawfulness un-
dermines the power to refer questions
to the CJEU and is incompatible with
EU law. On the basis of the primacy of
EU law, a national judge must disap-
ply such national legislation or judicial
practice. The case (C-564/19, IS) was

referred by the Central District Court
of Pest, Hungary. It actually concerns
the scope of the right to interpretation
of a sufficient quality (interpretation of
Directive 2010/64/EU) and the right to
be informed of the accusations (Direc-
tive 2012/13/EU), in the specific case of
a trial in absentia. (TW)

Reform of the European Union

EU Launches Conference on the Future
of Europe

Commission President Ursula von der
Leyen, European Parliament President
David Sassoli, and Portuguese Prime
Minister Antonio Costa (whose country
holds the Council of the EU’s rotating
presidency) signed the Joint Declaration
on the Conference on the Future of Eu-

rope at a ceremony on 10 March 2021.
Since the Treaty of Lisbon, there have
been hardly any steps in the EU to fur-
ther develop the integration process and
initiate new reforms. The “Conference
on the Future of Europe” will create a
new forum for ideas on Europe’s future
with a hybrid format of inter-institution-
al negotiations and citizen participation.

The Joint Declaration lays out the
scope, structure, objectives, and prin-
ciples of the planned conference. Ac-
cording to the Joint Declaration, “(t)he
Conference on the Future of Europe is
a citizens-focused, bottom-up exercise
for Europeans to have their say on what
they expect from the European Union. It
will give citizens a greater role in shap-
ing the Union’s future policies and ambi-
tions, improving its resilience. It will do
so through a multitude of Conference-
events and debates organised across the
Union, as well as through an interactive
multilingual digital platform.”

The EU-wide conference will start
on 9 May 2021, Europe Day, and will
give citizens the opportunity to express
their expectations of European policies
until spring 2022. It will address issues
included in the Commission’s policy
priorities and the European Council’s
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strategic agenda. These include tack-
ling climate change, Europe’s digital
transformation, and the promotion of
European values. It is also open to citi-
zens to raise additional relevant issues.
There will also be physical events in all
EU countries (once the pandemic situa-
tion allows). The conference will be co-
chaired by the three institutions. An Ex-
ecutive Board will oversee the work of
the Conference and prepare its plenary
sessions. The national parliaments will
have observer status.

Ahead of the Joint Declaration, a
Special Eurobarometer Survey was re-

leased. The Survey (carried out between
22 October and 20 November 2020 in
the 27 EU Member States) reveals that
the vast majority of Europeans back
the Conference on the Future of Eu-
rope. Three-quarters of Europeans con-
sider that it will have a positive impact
on democracy within the EU. Six from
ten agree that the coronavirus crisis has
made them reflect on the future of the
European Union. Terrorism is ranked
second after climate change as the main
global challenge affecting the future of
the EU. (TW)

Executive Board Starts Implementation
of Conference on the Future of Europe

The Executive Board of the Conference

on the Future of Europe started its work

by holding its constitutive meeting on
24 March 2021. The first steps taken
were to ensure that citizens can become
involved in discussions on the future
shape and orientation of the European
Union. This is to be accomplished, in
particular, via a multilingual digital plat-
form that will be launched on 19 April
2021. Given the development of the
COVID-19 pandemic, the Executive
Board also discussed whether/how to
host a formal event on 9 May 2021 (Eu-
rope Day) in Strasbourg and whether/
how to hold the first Conference Plenary
on 10 May 2021.

The Executive Board is co-chaired by
MEP Guy Verhofstadt, on behalf of the
European Parliament, by the Portuguese
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Secretary of State for EU Affairs, Ana
Paula Zacarias; as representative of the
acting Council Presidency, and by the
European Commission Vice-President,
Dubravka Suica. The Executive Board
has the task of overseeing the work, pro-
cess, and organisation of the Conference
on the Future of Europe. The Conference
was officially launched on 10 March
2021 (—previous news item). (TW)

Area of Freedom, Security
and Justice

EU-LISA Input in Research and
Innovation Funding for IT Systems
in AFSJ

On 16 March 2021, the Commission
(DG Home) and eu-LISA, (the Euro-
pean Union Agency for the Operational
Management of Large-Scale IT Systems
in the Area of Freedom, Security and
Justice) agreed on “Terms of Reference”
that will strengthen collaboration in the

development of research and innovation
of large-scale IT systems under the re-
spective EU funding programmes. Eu-
LISA will provide advice on research
gaps, research activities, dissemination
of solutions, testing research results,
capability development, etc. within the
EU’s Framework Programme for Re-
search and Innovation. The Agency’s
input will ensure that research funded
by the EU provides state-of-the-art tech-
nologies, solutions, and knowledge to
eu-LISA and to Member States for the
operational management of IT systems
in the area of freedom, security and
justice. This will help the Commission
to better plan research funding in this
area, and eu-LISA will be additionally
enabled to better monitor relevant Eu-
ropean research and innovation that fall
within its remit. The EU will spend over
€95 billion over the next seven years on
research and innovation projects. (TW)

Roadmap on 2021 Justice Scoreboard
On 11 March 2021, the EU Commission
published a roadmap for the new edition

of the EU Justice Scoreboard 2021. The
roadmap sets out the Commission’s ap-
proach for this year’s ninth report on the
state of European justice systems. For
previous editions —eucrim 2/2020, 74—
75 and eucrim 1/2019, 7-8. The Justice
Scoreboard serves to strengthen the rule

of law and helps Member States to iden-
tify potential shortcomings, improve-
ments, and “best practices” in national
justice systems. This is done on the ba-
sis of a number of indicators relating to
the efficiency, quality and independence
of justice systems. In addition to being
used in the context of the Rule of Law
Report 2021, this year’s Justice Score-
board will also provide assistance in the
context of the European Semester and
in the implementation of the Recovery
and Resilience Facility (the latter being
a measure to address the immediate eco-
nomic and social impact of the corona
pandemic). (TW)

Commission Launches/Continues
Infringements Proceedings in Several
JHA Matters

In February 2021, the Commission
launched several infringement proceed-

ings against EU Member States for hav-
ing incorrectly transposed various EU

instruments in the area of Justice and
Home Affairs (JHA). In the following
proceedings, the Commission took the
first step by sending a letter of formal
notice requesting further information to
the following countries:

Belgium, Bulgaria, Finland, Poland,
and Sweden for not having fully or ac-
curately transposed EU rules on combat-
ing racism and xenophobia by means
of criminal law (Framework Decision
2008/913/JHA);

Cyprus, Germany, and Sweden for
the incomplete and/or incorrect trans-
position of the Framework Decision
2002/584/JHA on the European arrest
warrant (FD EAW). Here, the Commis-
sion thinks that the countries treat their

own nationals more favourably in com-
parison to EU citizens from other Mem-
ber States or provide additional grounds
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for refusal of warrants that are not pro-
vided for in the Framework Decision. In
2020, the Commission already initiated
infringement proceedings against Aus-
tria, the Czech Republic, Estonia, Ire-
land, Italy, Lithuania, and Poland for the
incorrect transposition of the FD EAW;

Estonia, Finland, and Poland for fail-
ing to fully transpose the EU rules on
strengthening the presumption of inno-
cence and the right to be present at the
trial in criminal proceedings (Directive
(EU) 2016/343), in particular as regards
the EU rules on public references to
guilt.

In addition, the Commission sent a
reasoned opinion (second step of the in-
fringement procedure) to Malta for not
having implemented several provisions
of the Directive on victim’s rights (Di-
rective 2012/29/EU). Regarding the fail-
ure of correct transposition of the Direc-

tive, further infringement proceedings
are ongoing against Belgium, Bulgaria,
Latvia, Lithuania, Luxembourg, Poland,
and Romania. (TW)

Commission Takes First Steps for
International Data Flows Post-Brexit
After the UK left the EU on 1 January
2021, the rules for international data
transmission in the General Data Protec-
tion Regulation No. 2016/679 (GDPR)
and the Directive on the exchange of
personal data between law enforcement
authorities No. 2016/680 (LED) will ap-
ply. Both EU regulations require that the
Commission may decide, by means of
an implementing act, that a third country
ensures an adequate level of data protec-
tion. Under this condition, transfers of
personal data to a third country may take
place without the need to obtain any fur-
ther authorisation (except where another
Member State from which the data were
obtained has to give its authorisation to
the transfer).

On 19 February 2021, the Commis-
sion presented two proposals for ad-

lations, the Commission carried out a
detailed assessment of the UK’s relevant
law and practice on data protection, e.g.,
the conditions and limitations as well as
the oversight mechanisms and remedies
applicable in case of access to data by
UK public authorities, in particular for
law enforcement and national security
purposes. Based on its findings, the Com-
mission concluded that the UK ensures
an adequate level of protection for per-
sonal data transferred from private enti-
ties/competent authorities in the Union.
Considering that the UK rules are cur-
rently widely in line with EU legislation
(the UK implemented both the GDPR
and the LED during its membership to
the bloc), the Commission reserves the
right to examine after four years whether
the adequacy decisions are still valid be-
cause the UK is no longer bound to EU
privacy rules after Brexit.

The Commission drafts now start an
adoption process. First, the European
Data Protection Board (EDPB) must
give an opinion. Second, Member States’
representatives must be addressed in the
so-called comitology procedure. There-

after, the Commission will be able to
adopt the final adequacy decisions for
the UK.

At the moment, data transfers can be
based on transition clauses as agreed in
the Trade and Cooperation Agreement.
Until 31 June 2021, the UK is still to be
treated as an EU country in terms of data
transfers, allowing EU companies or
law enforcement agencies to exchange
data with the UK under the same condi-
tions as before Brexit (—ecucrim 4/2020,
266-267).

The EU’s adequacy decisions only
concern data flows from the EU to the
UK. Data flows in the other direction are
regulated by UK legislation. (TW)

Brexit: Eurojust Note on Judicial
Cooperation with the UK

On 28 January 2021, Eurojust published

equacy decisions — one as required by
the GDPR, another one as required by
the LED. As stipulated in said EU regu-

a note for judicial practitioners on future

cooperation in criminal matters with the

United Kingdom. This practical guid-

European Judicial Network (EJN)
Creates Dedicated Brexit Area

The EJN has set up a dedicated area
on its website, as well as a dedicated
section in its judicial library, to assist
legal practitioners looking for practical
and legal information concerning the
judicial cooperation between the EU
and the UK as of 1 January 2021.
Letters from the UK Central Authority
to its EU partners, e.g., concerning the
notification of the competent authori-
ties according to the Trade and Co-
operation Agreement or the handling
of European Investigation Orders re-
ceived after the transition period, are
recorded in the judicial library. In addi-
tion, the library contains:

The text of the Trade and Coopera-

tion Agreement (in all EU languag-

es);

Forms for surrender, and Freezing/

Confiscation (in all EU languages);

Notification from the EU regarding

the EPPO;

Notifications from EU Member

States regarding competent authori-

ties;

Numerous additional Brexit-related

documents.
The EJN will regularly update the judi-
cial library’s Brexit section. For a sum-
mary of the impacts of the Trade and
Cooperation Agreement on the protec-
tion of the EU’s financial interests and
European criminal law, as well as for
a note from Eurojust on future judicial
cooperation with the UK in criminal
matters, see eucrim 4/2020, 265-271
and news item below. (CR)

ance provides an overview of the old,
transitional, and new regimes and their
respective application. It sets out the ap-
plicable measures with regard to surren-
der, mutual legal assistance, exchange of
criminal record information, and freez-
ing and confiscation of funds. Further-
more, the guidance provides a chart to
clearly illustrate cooperation under the
transitional and new regime.
Concerning the cooperation between
Eurojust and the UK, the agenda fore-
saw the conclusion of a working ar-
rangement that would also enable the
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secondment of a UK Liaison Prosecutor
to Eurojust (for the conclusion of the
working arrangement on 12 February
2021 —separate news item).

A documentation of criminal-justice-
related items after Brexit on 1 January
2021 is provided at the EJN website
(see news item under “Area of Freedom,
Security and Justice”). Eucrim also pub-
lished a summary of the relevant pro-
visions for the protection of the EU’s
financial interests and European crimi-
nal law in the TCA (—eucrim 4/2020,
265-271). (CR)

Schengen

Ireland Now Connected to Schengen
Information System

On 15 March 2021, Ireland joined the
Schengen Information System (SIS).

The SIS is the largest and most widely
used IT system for law enforcement co-
operation and external border manage-
ment in Europe. Irish authorities are now
able to receive real-time information,
e.g., on persons wanted for arrest and
extradition, missing persons, and objects
sought for seizure or use as evidence in
criminal proceedings. Ireland has set up
a new national SIRENE bureau (Sup-
plementary Information Request at the
National Entries), which is connected to
other Member States’ bureaux, is opera-
tional 24/7, and is in charge of coordi-
nating additional information exchange
in relation to alerts.

Ireland is not a full member of the
Schengen area but participates in the
Schengen’s police and judicial coop-
eration arrangements. Next to Ireland,
26 EU Member States and four Schen-
gen-associated (Iceland,
Liechtenstein, Norway, and Switzer-
land) are connected to the SIS. At the
end of 2020, the Schengen Information
System contained approximately 93 mil-
lion alerts. It was accessed 3.7 billion
times in 2020 and consisted of 209,178
hits (when a search leads to an alert and
the authorities confirm it). (TW)

countries
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Legislation

EU Leaders Give Guidance on EU’s
Digital Transformation

The EU must enhance its digital sov-
ereignty in a self-determined and open
manner, said EU leaders at the video
conference of the European Council on
25 March 2021. The Council is invited
to swiftly examine the Commission’s

Communication on the 2030 Digital
Compass (—following news item), in
order to develop the digital policy pro-
gramme. In addition, the European
Council gave guidance on the follow-
ing issues, which outline the EU’s future
digital policy priorities:

Strengthening the European policy
approach as regards further systems
of critical infrastructure and strategic
sectors;

Widening the EU policy toolbox for
digital transformation;

Better exploiting the potential of data
and digital technologies for the ben-
efit of society, the environment, and the
economy while upholding relevant data
protection, privacy, and other funda-
mental rights;

Strengthening the Single Market for
digital services, in particular by swiftly
adopting the Commission’s proposal
on digital services, digital markets, and
data governance (—eucrim 4/2020, 273—
275);

Promoting digital EU standards at
the international level and developing

global digital rules in cooperation with
like-minded partners;

Finding a solution for the tax chal-
lenges of the digital economy, whereby a
common solution within the framework
of the OECD should be sought first.

The European Council also made
statements on several data-related issues
that concern law enforcement. In this
context, EU leaders stressed the need
for law enforcement authorities to rely
on data retention in order to effectively
combat serious crime. Furthermore, the
EU should create common data spaces,
including access to and interoperabil-

ity of data. The European Council also
looks forward to the Commission’s pro-
posal for a regulatory framework on ar-
tificial intelligence. (TW)

Commission Sets Out Digital Compass

On 9 March 2021, the Commission pre-
sented a concrete vision, targets, and
avenues for Europe to become a leader
in the digital area by 2030. The Com-
munication “2030 Digital Compass: the

European Way for the Digital Decade”
(COM(2021) 118 final) sets out:

A vision for the successful digital
transformation by 2030 that is anchored

in empowerment of European citizens
and businesses and ensures the security
and resilience of its digital ecosystem
and supply chains;

Clear and concrete objectives along
the following four cardinal points that
will map the EU’s trajectory: a digitally
skilled population and highly skilled
digital professionals, secure and perfor-
mant sustainable digital infrastructures,
digital transformation of businesses, and
digitalisation of public services;

A framework for digital principles
that will enable Europeans to make full
use of digital opportunities and technol-
ogies;

An outline of a digital compass to
ensure that the EU will reach its goals.
The digital compass provides a gov-
ernance structure, a framework to fa-
cilitate and accelerate the launch of
multi-country projects to address gaps
in EU critical capacities, and a multi-
stakeholder forum to engage with the
wider public;

Actions to project the European ap-
proach to digitalisation on a global stage.

Some of the concrete targets to be
achieved by 2030 include:

At least 80% of all adults should have
basic digital skills;

All populated areas should be cov-
ered by 5G;

Seventy-five percent of companies
should use cloud computing services,
big data, and artificial intelligence;

All key public services should be
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available online and of 80% citizens
should use an eID solution.

The Commission hopes to start a so-
cietal debate on digital principles. Ac-
cording to the Commission, the Euro-
pean approach should be built upon the
fundamental rights, such as freedom of
expression and protection of personal
data and privacy, including the right to
be forgotten, but include more compre-
hensive guiding principles, too. These
could include:

Universal access to internet services;

A secure and trusted online environ-
ment;

Universal digital education and skills;

Access to digital systems and devices
that respect the environment;

Accessible and human-centric digital
public services and administration;

Ethical principles for human-centric
algorithms.

The Commission proposes that, af-
ter further public consultation, the
digital principles could be enshrined
in a solemn, inter-institutional declara-
tion between the European Parliament,
the Council, and the Commission. This
declaration could complement the Euro-
pean Pillar of Social Rights. An annual
Eurobarometer survey should monitor
whether Europeans feel that their digital
rights are respected.

Ultimately, the Commission wishes
that Europe promotes its ideas through
increased international digital partner-
ships. To this end, the EU will liaise with
external funds, so that common global
goals can be achieved.

The Communication on the Digital
Compass follows President von der Ley-
en s call to make the next years Europe’s
“Digital Decade”; it responds to the

European Council’s call for a “Digital
Compass” and builds on the Commis-
sion’s digital strategy presented in Feb-
ruary 2020 (—eucrim 1/2020, 24).

The Communication will be followed

by structured consultations on the tar-
gets and elements of the compass as well
as by an open consultation on digital
principles. By the end 0f 2021, the Com-

mission aims to reach agreement on a
“Declaration of Digital Principles” with
the other institutions. In the third quarter
of 2021, a Digital Policy Programme to
operationalise the Digital Compass is to
be proposed. (TW)

Public Consultation on Digitalisation

of Cross-Border Justice

Following its communication of 2 De-
cember 2020 on the digitalisation of jus-
tice in the EU (—eucrim 4/2020, 262—
263), the Commission has published
a consultation on the digitalisation of
cross-border criminal and civil proceed-
ings. The consultation period run until

11 May 2021 and is principally open to
everyone but specifically invites those
who are familiar with the use of IT tools
in cross-border judicial proceedings.

The Commission aims to take con-
crete actions in the fourth quarter of
2021 to increase the efficiency and resil-
ience of cross-border judicial coopera-
tion in civil, commercial, and criminal
matters, and improve access to justice
for citizens, businesses, and legal prac-
titioners through the use of digital tech-
nologies.

An inception impact assessment sets
out more clearly the context, the prob-
lem behind the initiative, the objectives,
and the policy options. Citizens and
stakeholders should reflect on how the
existing legislative framework for cross-
border procedures could be modernised
while ensuring that all necessary safe-
guards are in place. They are particularly
invited to provide views on the Commis-
sion’s understanding of the problem (as
well as possible solutions) and to make
available any relevant information that
they may have, including on possible
impacts of the different options. (TW)

EP Input on Al

In a resolution of 20 January 2021, the
European Parliament outlined defini-
tions and several ethical principles as

regards the application of artificial intel-
ligence (AI) in military and civilian sec-
tors. There is no focus on the use of Al in

criminal justice, however the resolution
includes a number of statements on the
use of Al for justice in general as well as
on the challenges for big data analyses,
e.g., facial recognition.

MEPs emphasised that in any area,
espec