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Editorial

Dear readers, dear friends,

I welcome Prof. Ulrich Sieber’s initiative in publishing this new
journal, with the fnancial support of the European Commission’s
Anti-Fraud Offce (OLAF). | am pleased for many reasons.

Eucrim, the successor to Agon, is the journal of the Associa-
tions of European Lawyers, whose members are experts in
the feld of the protection of the Community’s fnancial inter-
ests and European criminal law. These experts will continue
to contribute to the development of the Community’s legal
framework in that feld. Eucrim helps provide citizens with an
overview of what is going on at European level in this feld.
The information is clear and concise. Communicating the ob-
jectives and the mission of OLAF to the widest public is one of
our important challenges, and eucrim will help to achieve this
quite diffcult task. By bringing a “horizontal” approach to the
analysis of European criminal law issues, eucrim Flls a gap in
European publishing. For this reason, | am proud to co-fnance
such a journal under the Hercule Community programme.

This issue is devoted to European Community’s competence
in criminal law, and its impact on the protection of its fnancial
interests. The debate has been fuelled by the judgment of the
Court of Justice in Case C-176/03, and the contributions focus
on the consequences of that judgment at EU level.

The issue of Community competence in criminal matters is of
primary importance. It is evident from OLAF’s daily work that
an administrative investigation into fraud or corruption often
has a “criminal” aspect. Criminal conduct needs to be prose-
cuted. Effective protection of the Community’s fnancial inter-
ests presupposes that administrative and criminal investigations
are complementary. Again, operational experience acquired at
EU level offers important input into thinking on how to shape
the Community*s competence in criminal law. As the Director-
General of the European Anti-Fraud Offce, | have learned the
lesson that the European Community, and the Commission, has
no choice other than to take the lead, together with the Member
States and international bodies, in developing standards in sec-
tors relevant to the fght against fraud, including in the feld of
judicial cooperation on criminal matters.

The EU budget for 2007 is EUR 126.5 billion, not including
a variety of other fnancing instruments such as the European
Investment Bank. This money is not used only within the EU’s
borders, for implementing policies aimed at sustaining eco-
nomic growth, making Europe a safer place to live, and pro-
tecting our natural resources. Increasingly, the budget is spent
outside Europe, helping potential members get closer to the
EU, working together with our neighbours for mutual prosper-
ity and stability, and tackling poverty and the challenges of
good governance in developing countries.

The EU is one of the biggest
donors in the world — it is,
more and more, a “global play-
er”. Consequently, the Com-
munity and its Member States
must, crucially, ensure “glo-
bal” protection of the Commu-
nity’s fnancial interests around
the world, by developing both
administrative and criminal
law instruments. We need to
improve our mechanisms to
prevent and curb any kind of
mismanagement, but also to
be ready to tackle fraud, corruption, and other transnational
criminal activities which may harm the EU budget. At EU and
international level, common standards in protecting the fnan-
cial interests of the Community should be identifed.

Franz-Hermann Briiner

I am convinced, indeed, that standards in this feld identifed
at EU level by Community instruments, such as directives,
regulations and agreements, should serve as a tool for setting
standards in international organisations and bodies which have
similar objectives. Standards such as those of the UN conven-
tions against corruption, the World Bank, the OECD and oth-
ers contribute to the development of principles in the feld of
good governance and ethical conduct, and help to endorse
respect for open competition in award procedures for procure-
ment contracts and transparency in decision-making by public
administrations. Therefore, | can only underline the impor-
tance, acknowledged by Vice-Presidents Kallas and Frattini,
of the European Community’s participation in international
fora that identify and shape such standards and principles, in-
cluding those for criminal law measures. Given not only the
amount and value of the European Community’s spending, but
also the political, economic and social dimension as perceived
beyond the EU’s boundaries, it is evident that the protection
of its Fnancial interests is one major argument for giving the
Community effective competence in criminal law.

The recent case law of the Court of Justice highlights the crim-
inal law competence of the European Community. The Com-
mission, and my Offce, contribute to the development of rele-
vant criminal law standards. \We appreciate your contributions.
The Associations of European Lawyers for the protection of
the Fnancial interests of the Community have led the way for
more than a decade in defending this idea. Please continue to
do so. Eucrim is your forum.

Franz-Hermann Briiner
Director General of OLAF
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News

European Union
Reported by Thomas Wahl

Foundations

The Hague Programme Review

In June 2006, the Commission presented
a comprehensive package of four com-
munications on the past and future im-
plementation of The Hague Programme
which defnes the political priorities in
the area of freedom, security and justice
(FSJ). The objective of the communica-
tions is threefold: (1) take stock of the
progress made and assess the level of
implementation at the EU as well as na-
tional level; (2) establish a coherent and
comprehensive evaluation mechanism
for all FSJ issues; (3) propose ways for-
ward to improve the functioning of this
policy area. The communications are
summarised in the following, including
relevant statements.

In keeping with the evaluation of the
Tampere programme, the Commission
continues to submit annual reports on
how the measures foreseen in The Hague
Programme and the linked action plan
have been implemented. The presented
implementation report (“scoreboard”)
is the frst that refers to The Hague
Programme. In contrast to the previous
Tampere scoreboards, the presented re-
port does not contain only a review of
the measures taken at the EU level (an-
nex 1), but also assesses for the frst time
whether and how they were implement-
ed at the national level by the Member
States (annex 2).
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As regards the adoption process at the
EU level, the Commission considers the
achievements as being generally posi-
tive. It is pointed out that in FSJ mat-
ters negotiated within the framework of
the EC Treaty (immigration policy, ju-
dicial cooperation in civil matters) and
not subject to the unanimity rule, the
progress can be regarded as success-
ful. The Commission cites the Direc-
tive on data retention as example for the
good decision-making in this context. It
reiterates its view that the unanimity re-
quirement causes overall slow progress
in matters of Title VI EU Treaty (police
and justice cooperation). As regards the
national level, the report assesses the FSJ
policies’ implementation as being gener-
ally insuffcient both in quantitative and
qualitative terms. Harmonisation instru-
ments relevant to the fght against terror-
ism, for instance, are often transposed
with delay or incorrectly, according to
the evaluation.

The Action Plan implementing The
Hague Programme mandates the Com-
mission to establish a mechanism which
enables evaluation of the implementa-
tion as well as effects of all measures
in the area of freedom, security and
justice. With its Communication on the
“evaluation of EU policies on freedom,
security and justice”, the Commission
makes proposals for such a coherent and
comprehensive evaluation mechanism at
EU level. An evaluation goes beyond the
above mentioned scoreboards. Whereas
the latter, to date, only monitor the im-
plementation of the EU policy, an evalu-
ation would assess the results, outcomes,
and impacts of a policy area.

The Commission proposes a three-step
course of action: First, a system of gath-
ering and sharing information would

allow compiling “factsheets” for each
policy area. Afterwards, the Commis-
sion would validate the information
received and elaborate an “evaluation
report” consolidating and analysing the
information provided. This evaluation
report would also include political rec-
ommendations regarding the different
policy areas addressed. Finally, specifc
“in-depth evaluation reports” in selected
areas would provide strategic analysis of
apolicy. In an annex, the paper lists indi-
cators and evaluation questions for each
instrument of the FSJ area.

The communication emphasises involv-
ing all stakeholders in the evaluation
process, including the civil society, i.e.
the non-proft sector, as well as indus-
try. The evaluation mechanism aims at
building up good practice and providing
greater accountability. It is in line with
the overall Commission strategy for bet-
ter regulation and more transparency of
EU activities.

The Justice, Liberty and Security Direc-
torate General of the European Com-
mission deepened the discussion on the
evaluation of relevant EU policies at an
open conference in October 2006. Four
working groups exchanged — on the basis
of the aforementioned communication —
views on the evaluation mechanism and
methods in the following policy areas:
External borders, visa policy, free move-
ment of persons, common immigration
and asylum policies (Working Group 1),
Citizenship and fundamental rights
(Working Group 2), Law enforcement
cooperation and prevention of and fght
against general organised crime (Work-
ing Group 3) and Establishing a genuine
European area of justice in criminal and
civil matters (Working Group 4). The
conference participants included EU and
Member State policy-makers, practition-


http://www.mpicc.de/eucrim/news.php?ID=0603001
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ers and academics and were united in
the support of the Commission’s desire
to evaluate, warmly welcoming plans
to provide fora for practitioners’ input.
The specifc evaluation mechanisms de-
veloped were analysed critically: in part
rejected, modifed or replaced. Much
discussion was dedicated to the diffcul-
ties of gaining useful, comparable data,
of ensuring that work is not duplicated
and the fact that in-depth, qualitative
studies will be essential.

By Dr. Marianne Wade

The Communication “Implementing
The Hague Programme: the way for-
ward” identifes those domains in the
feld of freedom, security and justice in
which action and implementation shall
be focused on before the expiry of The
Hague Programme in 2009. It supple-
ments the general Commission Com-
munication on the future of the consti-
tutional treaty “A Citizens’ Agenda for
Europe” (COM(2006) 211, see eucrim
1-2/2006, p. 4). Special attention in the
EU’s future work ought to be paid, inter
alia, to the following:

Fundamental rights are to be promoted
and the concept of EU citizenship de-
veloped. The mutual recognition (MR)
programme will be followed-up. In this
context, the Commission stresses that
the principle of mutual recognition will
continue to be the cornerstone of the Un-
ion’s policies. Facilitating the exchange
of information between law enforcement
authorities, in particular by implement-
ing the principle of availability, will be
another focus. In parallel, a coherent
data protection scheme for the area of
police and judicial cooperation has to
be fnalised. As regards the fght against
terrorism and organised crime, the Com-
mission stresses the continuation of its
efforts to build a common policy at the
EU level, including the development of
an “Internal Security Strategy” (regard-
ing the future role of Europol in this con-
text, see below). Finally, priority will be
given to the implementation of the strat-
egy for the external dimension of free-
dom, security and justice (see below).
The Communication also explores ways

to improve the functioning of the FSJ
area by using the possibilities given in
the existing treaties, in particular by us-
ing Art. 42 TEU. This aspect of the com-
munication was already presented in
eucrim 1-2/2006, pp. 4-5.

The fourth communication also looks
into the future. The Commission pleads
for widening the powers for preliminary
rulings of the European Court of Justice
(ECJ) in the feld of visa, asylum, immi-
gration, and judicial cooperation in civil
matters (Title IV TEC). To date, only
a court or tribunal of a Member States
against whose decisions there is no ju-
dicial remedy under national law can
request a preliminary ruling by the ECJ.
The communication proposes applying
the general scheme of the EC Treaty
(Art. 234) to the jurisdiction under Ti-
tle IV TEC. This would also mean that
courts or tribunals of the frst instance or
ordinary appeal courts can refer the ques-
tion of the interpretation of acts in the
above-mentioned areas to the European
Court. Moreover, exclusion of jurisdic-
tion for certain measures as provided for
in Art. 68(2) TEC would be abolished.
The proposal is based on Art. 67(2),
second indent, which allows the adap-
tation of the provisions concerning the
jurisdiction of the Court of Justice after
a transitional period of fve years. This
already expired on 1 May 2004.

In view of the conclusions of the Euro-
pean Council of 4-5 November 2004 in
which solutions for a speedier handling
of preliminary rulings concerning the
area of freedom, security and justice
(AFSJ) were requested, and after the
above-mentioned Commission Com-
munication in which the extension of
the preliminary rulings under Title 1V is
suggested, the Court of Justice presented
a refection paper with proposals for a
more expeditious procedure. The Court
suggests the creation of an emergency
preliminary ruling procedure where
time limits under the normal procedure

or accelerated procedure need not be ob-
served. The paper also suggests that cas-
es in which the emergency preliminary
ruling procedure is requested would be
handled by a special chamber.

The Finnish Presidency sought to give a
new impetus to the policies in the area
of freedom, security and justice along
with the Commission. In its report on
the review of The Hague Programme of
27 November 2006, the Presidency fol-
lows the Commission’s opinion that the
current decision-making process under
the third pillar hampers progress in the
area of freedom, security and justice.
The report further identifes those areas
in which special attention should be giv-
en and where renewed efforts are need-
ed during the second term of the Hague
Programme (2007-2009).

The Commission package and the
Presidency report on The Hague Pro-
gramme were discussed at the JHA
Council meeting on 4-5 December
2006. The Council concluded that in-
suffcient progress was being made
in certain areas of judicial coopera-
tion, particularly in criminal matters
and police cooperation. The Council
is considering focusing on the follow-
ing issues until the expiry of the Hague
Programme: mutual recognition in crim-
inal and civil matters, the development
of a comprehensive EU migration pol-
icy, strengthening police cooperation
through the principle of availability
and more operational cooperation, the
fght against terrorism and organised
crime, the development of external
aspects of justice and home affairs,
setting up of a new generation of the
Schengen Information System, and the
enlargement of the Schengen area. Fur-
thermore, the Council invited the Com-
mission and the incoming Presidencies
to update the Action Plan on the imple-
mentation of the Hague Programme of
June 2005.
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At the informal Justice and Home Af-
fairs Ministers meeting in Dresden/
Germany from 14 to 16 January 2007,
Germany’s Federal Minister of the Inte-
rior, Dr. Wolfgang Schéauble, presented
a plan to convene a high-level advisory
group whose task is to refect on a new
multi-year programme on home affairs
policy after the expiry of the Hague Pro-
gramme in 2009. The group is to submit
a dossier with recommendations and
options by autumn 2008. This dossier
should give an impetus to the discus-
sions and serve as a basis for facilitating
the negotiations in the Council towards
setting new aims and guidelines regard-
ing the EU’s home affairs policy as from
2010. The group should, for instance,
identify the areas where more coopera-
tion at the EU level is benefcial, where
actions at the national level are suff-
cient, and where existing EU regulations
can be improved or simplifed. However,
it was clarifed that issues which touch
upon primary EU law, decision-making,
or other matters that might affect the fur-
ther treatment of the Treaty establishing
a Constitution for Europe must be left
aside. The group is made up of Com-
mission Vice-President Franco Frattini,
the Ministers of Interior of the two trio
Presidencies (Germany, Portugal, and
Slovenia plus France, the Czech Repub-
lic, and Sweden), and research experts
from individual Member States.

The European Parliament, on 30 Novem-
ber 2006, adopted a motion for a resolu-
tion on the progress made in the EU in
the Area of freedom, security and justice
(AFSJ). The motion was prepared by
French liberal Jean-Marie Cavada. The
Parliament — in opposition to the Coun-
cil — calls on the Commission to submit
to the Council in 2007 a draft decision
activating the passerelle (Art. 42 TEU)
and bringing the provisions on police
and judicial cooperation in criminal mat-
ters into the Community sphere. A deci-
sion based on Art. 67 para. 2 TEC with
regard to removing the restriction on
the powers of the Court of Justice in the
context of Title IV TEC should likewise
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be adopted. Communitarisation of police
and judicial cooperation should go hand
in hand with a right to scrutiny, especial-
ly as regards national parliaments. The
EP also favours conferring more powers
to Eurojust and Europol. The resolution
expresses concerns about a decrease in
the protection of fundamental rights,
notably as regards the processing of per-
sonal data. Another important item of
the resolution is that AFSJ-linked poli-
cies and measures are to be backed up by
human and fnancial resources.

The implementation of the Tampere and
Hague Programme, as well as an assess-
ment of possible future achievements
with a view to fostering European co-
operation and increasing effciency and
democratic accountability of measures
already adopted in the AFSJ, was the
subject of a joint parliamentary meeting
on 2 and 3 October 2006.

Passerelle

Despite tireless efforts by the Finnish
Presidency and the Commission — espe-
cially at the informal JHA Council meet-
ing in Tampere on 22 September 2006
— the EU 25’s justice and home affairs
ministers could not be convinced to
abandon their right to veto decisions
in the third pillar, especially relating to
combating organised crime and terror-
ism. At their meeting on 4-5 December,
they decided to take the issue of the use
of the “passerelle clause” (see eucrim
1-2/2006, pp. 4-5) to the European Coun-
cil. The European Council, at its summit
in June 2006, requested the exploration
of possible ways to improve the func-
tioning of freedom, security and justice
policies by using the possibilities pro-
vided for in the current treaties. Now,
however, the EU leaders seem to have
put an end to the discussion. In their
conclusions on the December summit,
they expressed their intention to pursue
the Union’s policy in this area with the
existing veto-based regime and to make
no use of the “passerelle”.

Although the justice and home affairs
ministers denied using the passerelle,
they agreed on the reinforcement of
making legislative instruments. Pro-
posals or initiatives should be prepared
more carefully, in particular in line with
the principles of subsidiarity and pro-
portionality and a more rigorous impact
assessment of new instruments should
be carried out in advance. The timely
and accurate implementation of the EU
instrument in the Member States must
also be followed more effciently.

PNR Data

In eucrim 1-2/2006 (p. 3 et al.), it was
reported that the European Court of Jus-
tice annulled the EU-US agreement on
the transfer of passenger name records
from airline carriers to US authorities,
but preserved the effects until 30 Sep-
tember 2006. On 19 October 2006, the
EU and the US were able to conclude a
new agreement, now based on the third
pillar (Art. 38 in connection with Art. 24
TEU). Negotiations proved diffcult be-
cause the US wanted to revise the previ-
ous agreement. Now, the US Department
of Homeland Security (DHS) is allowed
to share PNR data with more US coun-
ter-terrorism agencies and in a quicker
way.

Beyond the Council Decision on the
signing of the Agreement on behalf of
the European Union and the Agreement
itself, the Undertakings provided by
DHS on 11 May 2004 continue to be ap-
plied. These Undertakings lay down in
more detail the processing of PNR data
received by DHS. The interpretation
of the undertakings in view of the new
agreement is set forth in a letter from the
DHS which was accepted by the EU.
Under the Agreement, the EU will en-
sure that air carriers operating passenger
fights in foreign air transportation to or
from the US process PNR data contained
in their automated reservation systems
as required by the DHS. The air carriers
will continue to transfer 34 types of data
as previously set out in the attachment
of the Undertakings. The US Adminis-
tration may electronically access PNR



data from the air carriers’ reservation/
departure control systems located within
the territory of the EU Member States
(“pull” system). However, the intention
is to introduce a “push” system whereby
the carriers pass over data in response to
requests from the US.

According to the Council Decision, the
competent authorities of the EU Mem-
ber States may suspend data fows to the
DHS in order to protect individuals with
regard to the processing of their personal
data where a competent US authority has
determined that DHS is in breach of the
applicable standards of protection or if
the processing of PNR data is not in ac-
cordance with the standards of protec-
tion provided for in the Undertakings.
A frst row on the accordance with the
Undertakings meanwhile occurred when
it emerged that DHS used PNR data in
their “Automated Targeting System” — a
security screening system for the risk as-
sessment of international travellers.

The new accord will expire on 31 July
2007 and is to be replaced by a more
permanent PNR system. The new legal
framework is currently being negotiated.

Institutions

Council

For the frst time, three successive Coun-
cil presidencies agreed on a coordinated
joint working programme in order to en-
sure continuity and sustainability over
the next 18 months. The programme
started with the German Presidency in
January 2007 and encompasses the sub-
sequent presidencies of Portugal and
Slovenia. The key objectives of the pro-
gramme of the trio presidency in Justice
and Home Affairs include:

« Strengthening citizens’ rights: The
presidency will focus on the fnalisation
of the Framework Decision on proce-
dural rights in criminal proceedings (see
below). The conclusion of the Frame-
work Decisions on the presumption of
innocence and on judgments rendered
in absentia is also envisaged. The frozen
negotiations on the Framework Decision

on combating racism and xenophobia
are to be resumed (see below). It is also
intended to partially precise the prin-
ciple of mutual recognition of judicial
decisions, e.g., relating to the list of of-
fences which makes verifcation of dou-
ble criminality dispensable.
 Improving police cooperation: This
objective entails, above all, strengthen-
ing the role of Europol and extending its
capacity to share and analyse information
(see below as to the future of Europol).

» Ameliorating EU information systems:
Priority is to be given to the preparation
of the Schengen Information System
(SIS), so that the new Member States
can soon join the Schengen area and
internal border checks be lifted by the
end of 2007. The SIS is a central data-
base in which police and border offcials
can search for certain persons or objects
(especially stolen cars); it is considered
to be the major compensatory measure
after the abolishment of internal border
checks among the participating Member
States of the Schengen area. Another is-
sue is the modernization of the Customs
Information System (CIS) which helps
customs administrations to exchange
and disseminate information on breach-
es of customs and agriculture legislation
within the Community and on smug-
gling activities. In general, it is aimed at
improving access to national databases
in view of the development of the princi-
ple of availability.

* Improving customs cooperation: Op-
erational customs cooperation is to be
boosted and the new Action Plan on
Customs Cooperation 2007-2008 will
be launched. Another task is the evalu-
ation of the Naples Il Convention of
1997 which is the essential legal basis
for mutual assistance and cooperation
between customs authorities (for more
information on customs cooperation, see
below).

« Strengthening judicial cooperation:
An important goal of the joint work pro-
gramme is the increased and better use
of IT technology in cross-border judicial
cooperation within Europe (e-Justice),
e.g., the improvement of the exchange
of information between criminal regis-
ters (see below).

* Intensifying cooperation with third
countries: Building upon the work car-

ried out by the Austrian and Finnish
presidencies in 2006, further care will
be taken that justice and home affairs
is part of the EU’s foreign policy (see
below as to this so-called external di-
mension of JHA).

OLAF

On 4 October 2006, the Court of First
Instance (CFI) dismissed an action
brought against the forwarding of infor-
mation held by OLAF to Belgian and
German judicial authorities by a Ger-
man journalist (Case T-193/04, “Tillack
v Commission”). OLAF suspected the
journalist of having received confden-
tial documents about irregularities in
several Commission services by paying
money to an OLAF offcial. As a re-
sult of investigations, OLAF forwarded
information concerning suspicions of
breach of professional secrecy and brib-
ery to the prosecutors in Brussels and
Hamburg. The journalist objected to this
act with his application for annulment to
the European court on the grounds that
the forwarding led to a search at the ap-
plicant’s home and offce and seizure of
professional documents and belongings
by the Belgian police. Furthermore, he
claimed it was necessary to award him
compensation because actions taken by
OLAF in this case allegedly damaged his
professional reputation. In this context,
it is important to point out that the ap-
plicant also complained to the European
Ombudsman who stated in 2003 that
OLAF’s actions constituted an instance
of maladministration.

The CFI frst declares the application
for annulment inadmissible because it
holds that the act of forwarding informa-
tion by OLAF to the national authori-
ties has no binding legal effect (see also
Case T-309/03, “Camds Grau” in eucrim
1-2/2006, p. 8). The legal position of the
applicant is only affected by the legal
acts of the national authorities. They are
free to decide how to proceed following
disclosure of the OLAF information, so
further measures lay in their sole and en-
tire responsibility. Furthermore, the CFlI
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dismisses the application for damages
as compensation for non-material injury
with the argument that there is no direct
causal link between the forwarding of in-
formation and the damage claimed. As far
as other actions of OLAF are concerned
(press releases published), the Court
found that a suffciently serious breach of
a rule of law did not exist — a requirement
of the case law for the non-contractual
liability of the Community. The CFl, in
particular, stresses that the classifcation
as an “act of maladministration” by the
Ombudsman does not mean, in itself, that
OLAF’s conduct constitutes a suffciently
serious breach of a rule of law.

On 6 December 2006, the European Court
of Auditors (ECA) adopted its opinion on
the Commission proposal for a reform of
OLAF’s basic legal framework — Regu-
lation 1073/1999 (COM(2006) 244 - see
eucrim 1-2/2006, pp. 6-7). The Court,
inter alia, welcomes the introduction of
the proposed Review Adviser, who is to
monitor ongoing investigations, particu-
larly in view of compliance with proce-
dural rights, but takes the view that its
role and responsibilities need to be ex-
plicitly set out in the basic act, i.e., the
Regulation. The ECA also thinks that
the Review Adviser should not intervene
once the results of an investigation have
been transmitted to the national authori-
ties. Furthermore, the ECA believes that
the discretionary power of the Director-
General regarding whether to submit a
fnal report to the judicial authorities if
he considers an internal procedure more
appropriate must be clearly defned.
Regarding the Community’s anti-fraud
legislation the Court advocates its sim-
plifcation and consolidation, especially
with regard to Regulation 2185/96.

The new OLAF Supervisory Committee
(see eucrim 1-2/2006, p. 6) adopted its
rules of procedure pursuant to Art. 11
para. 6 of Regulation 1073/1999. The
provisions deal with the role and re-
sponsibilities of the Supervisory Com-
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mittee, its composition and operation,
and the excise of its powers.

As reported in eucrim 1-2/2006, OLAF
is increasingly investigating fraud and
corruption beyond the EU borders.
Since the EU is one of the major provid-
ers of development and humanitarian
aid, OLAF is playing a more and more
substantial role in foreclosing and de-
tecting fraud against international aid
and development funds. The evasion
of anti-dumping duties is another clas-
sic key area of OLAF activities. To fa-
cilitate anti-fraud work, OLAF started
to improve cooperation and information
exchange with international partners and
authorities. Some prominent cases and
events are highlighted in the following.

OLAF investigations detected bribery
and fraud on a large scale in the context of
a signifcant water project in Lesotho, one
of the biggest water projects in the world.
The project was supported by consider-
able EU funds. Successful investigations
led to convictions for bribery and the
imposition of fnes on companies from
Italy, France, and Germany by courts in
Lesotho. The companies were involved in
bribe payments in order to obtain contacts
in the framework of the project.

In Burundi, OLAF investigations brought
to light fraudulent practices in the con-
text of the establishment of economic
and social infrastructures under the Bu-
rundi Rehabilitation Programme, sup-
ported by Community resources. After
OLAF submitted its investigative report,
the Burundi authorities affrmed their in-
tention to work together with the EU, to
antagonize fraud and corruption, and to
take follow-up actions.

The United Arab Emirates (UAE) is an
important centre for transhipment, par-
ticularly for goods which come from

Asia and then enter the Community
market. As a result, the UAE is also the
place where — frequently — the true origin
of goods is concealed in order to evade
anti-dumping duties levied on products
from, e.g., China or India. Therefore,
OLAF is increasing cooperation with the
competent authorities in the Gulf state.
An arrangement with the Jebel Ali Free
Zone Authority (JAFZA) in Dubai, for
instance, intends to develop anti-fraud
structures in the so-called Jebel Ali Free
Zone and also to establish a guide for
good practice in international trade for
the zone. The Jebel Ali Free Zone in Du-
bai is the largest free zone in the Middle
East / North Africa Region and prone to
being exploited for illicit operations. The
cooperation between OLAF and the free
zone authority could become a paradigm
for similar agreements in other parts of
the world.

Europol

On 20 February 2007, Europol signed
a strategic and operational cooperation
agreement with Australia. The agree-
ment aims at establishing a closer co-
operation in order to support Europol,
the EU Member States, and Australia in
the combating of serious international
crime, particularly through the exchange
of information. The agreement also con-
stitutes the legal basis for the deploy-
ment of liaison offcers. After Australia
has completed its domestic procedures,
the agreement can enter into force.

The Council also authorised the Direc-
tor of Europol to enter into negotiations
with China, Liechtenstein and Montene-
gro in order to conclude a cooperation
agreement.

Since January 2006, an intensifed dis-
cussion on the future role of Europol has
been launched by the Austrian Presiden-
cy. One issue was the ratifcation of the
three Protocols amending the Europol
Convention. They will enhance Europol’s



role as the central European police of-
fce. After notifcations were completed
by the end of 2006, the protocols can f-
nally enter into force on 29 March 2007
(1stand 2nd Protocol) and 18 April 2007
(3rd Protocol)

The frst of the protocols extends the
competence of Europol to money laun-
dering, regardless of the type of offence
from which the laundered proceeds orig-
inate (2000 Protocol). The second pro-
tocol clarifes certain powers in relation
to participation in Joint Investigation
Teams by members of Europol as well
as the privileges and immunity applying
to members of Europol (2002 Protocol).
The third protocol streamlines the inter-
nal workings of Europol, particularly in
relation to liaison procedures and analy-
sis and processing of data. It will also fa-
cilitate the participation of the so-called
third partners in Europol’s analytical
work (“Danish protocol” of 2003).

Beyond the issue of the ratifcation of the
three protocols, there is a broad discus-
sion on a new legal framework for Euro-
pol. At its meeting on 1-2 June 2006,
the JHA Council called upon replacing
the current Europol Convention, which
governs the tasks and work of Europol,
by a Council Decision as foreseen in
Art. 34(2)lit. ¢ TEU. A Council Decision
would allow the avoidance of lengthy
ratifcation procedures, but would, how-
ever, circumvent parliamentary powers.
It is aimed at adapting Europol to new
security challenges, such as terrorism,
and improving the sharing of informa-
tion by the new legal framework. This
new legal framework is to be discussed
in the coming months on the basis of a
Commission Proposal for a Council De-
cision establishing the European Police
Offce (Europol) of 20 December 2006
(COM(2006) 817). The proposal takes
into account the changes made by the
three protocols (see above) and the op-
tions paper from the Friends of the Presi-
dency Group (see below). Europol shall
be turned from an international organi-
sation into a proper EU agency fnanced
directly from the EU budget rather than
by contributions from the national gov-

ernments as it is now. In this context, the
proposal tries to meet the demands of the
European Parliament on more account-
ability of Europol to the EP. The insti-
tutional change would mean, inter alia,
that Regulation No. 1073/1999 concern-
ing investigations conducted by OLAF
would apply to Europol. Europol em-
ployees would become proper EU staff,
so that EU Staff Regulations as well as
the Protocol on Privileges and Immuni-
ties of the European Communities would
be applicable.

The proposal entails the following main
changes:

» The mandate of Europol is broadened.
Europol would be empowered not only
to deal with crimes strictly related to
organised crime and terrorism, but all
forms of serious crime. These forms of
serious crimes correspond to those de-
scribed by Art. 2(2) of the EAW Frame-
work Decision.

* It is envisaged that not only Europol’s
effciency of repressive measures, but
also the feld of crime prevention be
strengthened: Europol is to assist Mem-
ber States which organise “major interna-
tional events with a public order policing
impact”, such as international football
matches and other sports events.

» Europol’s data processing systems will
be improved, while it is intended that a
high level of protection of personal data
be ensured. The two main tools remain the
information system and the analysis fles.
However, the proposal offers the possibil-
ity of creating ad hoc databases, which
could deal, for instance, with high-risk
internet sites or terrorist groups. In con-
trast to the existing Europol Convention,
national units shall have direct and full
access to the information system, without
having the obligation to prove a need for
a specifc enquiry. The proposal also pre-
pares Europol for the smooth exchange of
information, provided for by future EU
legislation (e.g., with respect to the prin-
ciple of availability), since it foresees that
Europol’s data processing system needs
to be interoperable with the data process-
ing systems in the Member States and
the bloc’s central databases, such as the
Schengen or Visa Information System.

* A single chapter deals with the rela-
tions of Europol with other Community
or Union-related bodies and agencies

as well as with third countries and or-
ganisations outside the EU. With re-
spect to OLAF, the new legal framework
would also allow the exchange of per-
sonal data; this is not possible under the
present administrative agreement which
only allows the exchange of strategic
and technical information. The draft also
clearly states that Europol may directly
exchange information with OLAF in the
same way that authorities of the Member
States do according to Art. 7(2) of the
second Protocol to the Convention on
the protection of the ECs’ fnancial inter-
ests. Furthermore, Regulation 1073/99
shall apply to Europol which would con-
fer upon OLAF the power to conduct in-
vestigations within the European police
offce.

» The standard of data protection shall
be governed by the Framework Deci-
sion on the protection of personal data
processed within the framework of po-
lice and judicial cooperation in criminal
matters (see below). A Data Protection
Offcer is to be established in order to
ensure, in an independent manner, law-
fulness and compliance with Europol’s
new legal framework when personal
data are processed.

The Council intends to reach a politi-
cal agreement on the Council Decision
on Europol by the end of the German
presidency. The new legal framework
is planned to be in force by 1 January
2008. It is contentious whether a proto-
col is a legal prerequisite to abrogation
of the Europol Convention. While the
Council legal service took the view that
a new legal framework for Europol can
only be adopted after a protocol repeal-
ing the Europol Convention, the Com-
mission disagrees. The Council, at its
meeting in December 2006, concurred
with the Commission’s opinion that the
Europol Convention can be directly con-
verted into a decision.

On 16 February 2007, the European Data
Protection Supervisor (EDPS) delivered
its opinion on the Commission Proposal
for a Council Decision establishing Eu-
ropol (see aforementioned news). The
EDPS particularly examines the conse-
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quences on the processing, use, and pro-
tection of data as to substantive changes
for Europol due to the new legislation,
the applicability of a general framework
on data protection, and the growing simi-
larities between Europol and Community
bodies. The EDPS makes several recom-
mendations.

He pleads, inter alia, for the inclusion of
specifc conditions and limitations with
regard to the supply of data by private
entities, in the context of which he es-
pecially sees problems in relation to the
data protection principles of accuracy and
lawfulness. Likewise, he suggests further
conditions and guarantees when the inter-
linking of databases is put in place. The
EDPS also criticizes the limitations to
one of the individual’s basic data protec-
tion rights laid down in the Commission
proposal, i.e., the right of access.

The EDPS recommends that the present
draft Council Decision should not be
adopted prior to the Framework Deci-
sion on the protection of personal data
processed within the framework of po-
lice and judicial cooperation in crimi-
nal matters (see below). In this context,
the EDPS advocates that the new legal
framework for Europol also respects two
major elements of the said Framework
Decision as proposed by the Commis-
sion, namely the distinction between
data based on opinions and data based
on facts (“soft and hard data”) as well as
the distinction between data of catego-
ries of persons, based on their involve-
ment in a criminal offence.

The opinion of the EDPS also address-
es the applicability of Regulation No.
45/2001 - the basic legislation concern-
ing the protection of personal data proc-
essed within EU institutions and bodies,
and establishing and defning the tasks of
the EDPS. This question is especially rel-
evant when Europol communicates with
Community bodies. In this context, the
EDPS also assesses the provisions which
regulate the exchange of data with OLAF.
He clarifes that Reg. No. 45/2001 applies
to the activities of OLAF as carried out
in connection with Europol. Last but not
least, the EDPS calls on an improvement
of the rights of the individual when his
data are communicated to Europol by
Community bodies.
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A core item for the discussion on the
future of Europol is a report from the
Friends of the Presidency Group (FOP),
drafted in May 2006. This report presents
the results of the discussions held during
the Austrian Presidency on a Europol re-
form. The paper outlines the issues un-
der discussion (e.g. mandate and tasks
of Europol, information processing, the
role of Europol in the implementation
of the principle of availability, data pro-
tection rules, etc.) and indicates differ-
ent options for the further development
of Europol. The paper distinguishes
between options which can be imple-
mented immediately, without additional
preparatory work and without changing
the Europol Convention (“quick wins”)
and those which would require changes
to Europol’s main legal instrument.
FOP groups are ad hoc groups which can
be called into being whenever the Presi-
dency needs help with a specifc issue.
They are usually composed of experts
from the Member States, the General
Secretariat of the Council, and the Com-
mission (plus experts from other institu-
tions possibly involved, such as Europol
in this case). FOP groups are playing an
increasing role in the development of the
EU’s justice and home affairs policy.

In the context of the future development
of Europol, two conferences deserve
mention:

A so-called “High Level Conference on
the Future of Europol” was held in Vien-
na on 23/24 February. It aimed at contin-
uing the discussion on Europol which had
been stimulated by the Austrian Presiden-
cy at the informal JHA Council meeting
in January 2006. Three working sessions
were held. In the frst session, delegates
discussed the role of Europol in the area
of freedom, security and justice. They
suggested carefully widening Europol’s
mandate, the result of which would be
more operational powers, meaning that
Europol could more directly support joint
investigation teams and deal with crimes
of a particular European nature, such as
traffcking in human beings or counter-

feiting of the Euro. However, extending
Europol’s mandate would raise problems
of how judicial control could be ensured
and for whom Europol works, particular-
ly in the absence of an Offce of the Eu-
ropean Public Prosecutor (an issue which
was tackled in the January JHA Council
meeting).

Improvement of the exchange of infor-
mation was another important issue dis-
cussed. In this context, Europol should
also be able to exchange information
with countries that do not have the same
data protection standards as those that
are applicable within the EU. The sec-
ond session addressed the development
of Europol’s operational work where it
was felt that Europol is called upon to
deal with “transborder serious crime”.
The third session looked into a new ar-
chitecture of the internal structures of
Europol and talked about the potential
value of cooperation via Europol. The
ideas of the High Level Conference were
taken up afterwards by the Friends of the
Presidency Group (see above).

The EP tackled the future development
of Europol and the role of parliaments
therein several times. In this context, two
major meetings should be mentioned.
On the occasion of the joint parliamen-
tary meeting “From Tampere to The
Hague: Moving Forward? Progress and
Shortcomings in the Area of Freedom,
Security and Justice” on 2 and 3 Octo-
ber 2006, a session on “What Future for
Europol?” had a look at parliamentary
supervision over Europol and Europol’s
accountability. Hubert Haenel (Chair-
man of the European Union Delegation
of the French Senate) discussed whether
a committee of national and European
parliamentarians should be created to
scrutinise Europol. Max-Peter Ratzel,
Director of Europol, pointed out in the
context of the discussion that Europol
already has several control mechanisms,
such as the Management Board, and
stressed that Europol’s role is to facili-
tate data exchange between the Member
States and not to ask for coercive powers
in the Member States.



Another conference in the Parliament
which addressed the main challenges
of Europol was the joint parliamentary
meeting entitled “Improving Parlia-
mentary Scrutiny of Judicial and Police
Cooperation in Europe” in Brussels on
17 and 18 October 2005. Presentations
mainly addressed Europol’s mission
and objectives, the lack of parliamen-
tary supervision and judicial review of
Europol, the obstacles to ratifcations of
Europol protocols, and the role assigned
to the parliaments to improve police co-
operation throughout Europe.

Eurojust

The EU and the USA agreed on a coop-
eration agreement which enables Euro-
just to exchange information with the
competent US authorities in terrorist and
other cross-border cases. The agreement
will also facilitate the cooperation be-
tween the prosecutors. Both parties can,
for example, arrange common meetings
at which data on cases under investiga-
tion can be considered. National mem-
bers of Eurojust are allowed to partici-
pate in meetings arranged by the US
authorities, and, vice versa, US national
authorities may participate in meetings
arranged by Eurojust. The US will sec-
ond a liaison prosecutor who operates on
Eurojust premises. Specifc provisions
on data protection are another important
point of the agreement. They seem to go
beyond existing cooperation agreements
between EU institutions and the USA.

Further information on the cooperation
between Eurojust and non-EU countries is
contained in the news in the category “Co-
operation — External Dimension” below.

Besides discussions on Europol, discus-
sions are also going on with regard to
the future of Eurojust. In this context, a
seminar convened in Vienna at the end
of September 2006 encompassing repre-
sentatives from Eurojust, EJN, Europol,
EJTN, CoE and the UN, senior offcials
and expert academics to discuss the fu-

ture of Eurojust and the European Judi-
cial Network. A number of presentations
focussed upon the development and the
strengths and weaknesses of Eurojust
and the EJN. The successful work carried
out by both institutions was emphasised
and some paths for further improvement
suggested. In particular, uneven imple-
mentation of the relevant provisions by
Member States was pinpointed as a ma-
jor obstacle to effective work in some
cases. Beyond that, there were calls to
focus pragmatically upon the problems
currently facing the institutions rather
than those arising from political propos-
als. A general discussion followed as well
as discussions in two working groups fo-
cussing on the powers of Eurojust on the
one hand and gathering, managing, and
exchanging information on the other.
Conference participants and additional
speakers presented ideas ranging from
calls to preserve the fexibility of the
current system — in particular ensuring
that practitioners are aware of Eurojust
and the EJN and that these two institu-
tions are able to work at full capacity -,
to clarify responsibility between the two
institutions, and to give Eurojust opera-
tive powers subject to legal control. The
seminar raised many questions relating
Eurojust’s role in particular to the politi-
cal question as to what kind of European
Union the institution should serve.

The Presidency’s report on the semi-
nar lists four different premises for the
strengthening of Eurojust:

(1) No changes are to be made to the
acquis. In this case, the evaluation of
Eurojust’s work must continue. Closer
cooperation with Europol and OLAF and
the possibility of the creation of national
Eurojust offces within the framework of
the EJN should be considered.

(2) New legislative instruments are to be
adopted, but no changes need be made to
the legal basis for the operation of Euro-
just. EU legislative instruments guiding
national implementation are to be adopt-
ed as well as those on the minimum pow-
ers of national members. Conficts relat-
ing to Eurojust jurisdiction should be
solved and a European documentation
and clearinghouse for judicial coopera-
tion should be created. Eurojust is to be
provided with community fnancing and
a long-term budget. Better cooperation

by means of direct access to information
and joint investigation teams should be
set up in the long run.

(3) New legislative instruments are to
be adopted which change the legal ba-
sis of the operation of Eurojust. Eurojust
should have access to and receive infor-
mation and have direct contact with na-
tional authorities at all levels, be party to
Europol’s analytical work fles, and have
a seat on the Europol board. Eurojust
should be able to initiate investigations
and prosecutions. Further proposals in-
clude the linking of Eurojust and Eu-
ropol databases, lending Eurojust pow-
ers to issue European Arrest Warrants,
and judicial control over Eurojust.

(4) A fourth premise is the establishment
of the European Public Prosecutor.

By Dr. Marianne Wade / Sarah Kiesel

The European Parliament also discussed
current diffculties and the potential fu-
ture of Eurojust in the above-mentioned
jointparliamentary meetingon 17/18 Oc-
tober 2005. Jean-Marie Cavada, Chair of
the EP Civil Liberties Committee, said
that Eurojust should have a more central
role in judicial cooperation. Michael G.
Kennedy, President of Eurojust, pointed
out recent successes, but he regretted
that lack of transposition of the Euro-
just decision in Member States hindered
the activity of Eurojust. Hubert Haenel,
Chairman of the EU delegation at the
French Senate, called for the creation
of a new European Public Prosecutor to
reinforce Eurojust. The following link
leads to documentation of the meeting:

European Union Agency for Funda-
mental Rights

By Julia Macke

For a long time, it was not clear if the
planned European Union Agency for
Fundamental Rights could begin its work
by the intended date of January 2007 be-
cause it was controversial whether po-
lice and judicial matters which fall un-
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der the EU’s third pillar on justice and
home affairs would be within the scope
of the new watchdog. But the last Jus-
tice and Home Affairs Council of the
Finnish Presidency on 4 and 5 Decem-
ber 2006 in Brussels reached a general
agreement on its establishment. At the
JHA meeting in Brussels on 15 February
2007, the Council, now under the Ger-
man Presidency, fnally approved the
Regulation establishing the European
Union Agency for Fundamental Rights,
enabling the Agency to take up its work
from 1 March 2007 onwards. The man-
date of the Agency in the Felds of police
and judicial cooperation in criminal mat-
ters is now based on voluntary consulta-
tion. However, the Council is committed
to reviewing the Agency’s mandate in
these areas by the end of 2011.

The Agency will be an independent cen-
tre of expertise on fundamental rights
issues through data collection, analysis,
and networking, which currently does not
exist at the European Union level. How-
ever, the Agency will not deal with indi-
vidual complaints. It will have the right
to formulate opinions to the Union insti-
tutions and to the Member States when
implementing Community law, either on
its own initiative or at the request of the
European Parliament, the Council, or the
Commission. Additionally, it will present
an annual report on fundamental rights
issues, including examples of good prac-
tice, and produce thematic reports on top-
ics of particular importance to the Union’s
policies. Geographically, the Agency will
focus on the Community and its Member
States, but candidate and Western Balkan
countries will also have the possibility
to participate. In order not to overtax the
Agency, Germany especially has advo-
cated a streamlined Agency whose geo-
graphic area of activity is limited to the
EU and its applicant countries.

According to the Council, the Agency
on the one side, and the Council of Eu-
rope and the European Court of Human
Rights on the other, will complement
one another in a way which will avoid
duplication of work. While the Agency
will concentrate on Community law and
its implementation, the Council of Eu-
rope and the European Court of Human
Rights will focus on ensuring compli-
ance with the European Convention on
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Human Rights. A cooperation agreement
between the EU agency and the Council
of Europe is envisaged to ensure good
relations in the future.

The idea for an EU Fundamental Rights
Agenc