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ABSTRACT

Twenty years having passed since the Conclusions of the European
Council in Tampere, which proposed the principle of mutual recog-
nition as the “cornerstone” of judicial cooperation within the Union,
the author takes the opportunity to reflect on the main achieve-
ments in this sector before and after the entry into force of the
Treaty of Lisbon. From the enthusiasm following the adoption of
the European Arrest Warrant to the recently achieved European In-
vestigation Order and the Regulation on freezing and confiscation
orders, the panorama of mutual recognition still seems to be char-
acterized by excessive fragmentation. After Tampere and following
the adoption of the consecutive programmes of action of 2004
(The Hague) and 2009 (Stockholm), no really new strategic
guidelines have been adopted by the heads of state and govern-
ments, notwithstanding the clear mandate assigned to them by Art.
68 TFEU. Looking forward to the new Strategic Guidelines to be
adopted in March 2020, the European Council indeed seems to
have for a long while abdicated from its leading role in streamlining
objectives in the sector of criminal justice, an area that would
enormously benefit from clear orientation guidelines for future initi-
atives of the new European Commission. As examples, the article
proposes fostering the rationalization and simplification of the
disparate instruments of cooperation and forging the future rela-
tionship between the European Public Prosecutor's Office (EPPO)
and Eurojust, in particular concerning the possible expansion of
their respective competences and scope.
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l. Introduction

More than two decades have already passed since October 1999, when the European Council, meeting in
Tampere during the first Finnish Presidency of the Council of the European Union, devoted the core of its
discussions to Justice and Home Affairs - for the very first and only time. The “Tampere Conclusions” are
the most far-reaching strategic document in the Justice and Home Affairs (JHA) sector to date. At the time
of their adoption, they were still relatively new, having been introduced by the Maastricht Treaty only six years
earlier.

Throughout these years, the European Union took the first steps in what, for it, was still terra incognita, until
then quite exclusively populated by bilateral treaties among states and by the multilateral Conventions of the
Council of Europe; the latter were often very far-reaching in their objectives but not always ratified in a
complete and satisfactory manner. During this pioneer period, the Union pursued, first of all, a sort of recyc-
ling of already adopted Council of Europe instruments, in order to improve them and adapt them to the
specific needs of the smaller community of EU Member States: the two Extradition Conventions of 1995 and
1996, together with the preparation of the mutual legal assistance Convention (which was adopted in 2000
only), were a clear example of the continuation of the “traditional” method already inaugurated with the
European Political Cooperation (EPC) established under the 1986 Single European Act.

With the adoption of the Convention on the Protection of the European Communities’ Financial Interests of
26 July 1995, with its Protocols, and of the Convention on the Fight against Corruption of 26 May 1997, the
EU abandoned a monocultural approach based on judicial cooperation only and crossed the thin red line of
the approximation of criminal law. Meanwhile, new ways to improve cooperation at a practical level were
experimented with, such as the exchange of liaison magistrates, the adoption of a manual of good practices,
or the creation of judicial networks. This is to say that the Tampere Conclusions were not created in an
institutional wasteland: the Union was already trying, though in a hesitant way, to find its own way in the
already crowded Justice and Home Affairs area. The entry into force of the Treaty of Amsterdam on 1 May
1999, with its new potential of competences and instruments in the JHA sector, made it even more urgent to
find a more robust and structured policy, which the European Council provided just a few months later.

Il. “The Cornerstone of Judicial Cooperation...”

Though usually associated with the Tampere Conclusions, it should be recalled that neither the idea of nor
the term mutual recognition were entirely new. They originate from point 39 of the Conclusions adopted in
June 1998 in Cardiff, under the UK Council Presidency, in which the European Council recognised the need to
enhance the ability of national legal systems to work closely together and asked “to identify the scope for
greater mutual recognition of decisions of each others’ courts.” The Conclusions were then further an-
nounced by the subsequent action plan,’ adopted on 3 December 1998, which provided that a process
should be initiated with a view to facilitating mutual recognition of decisions and enforcement of judgments
in criminal matters within two years of entry into force of the Amsterdam Treaty.

Against this background, the Tampere Conclusions dealt with all the traditional matters of Justice and Home
Affairs: “Asylum and Immigration, Civil and Criminal Justice, Fight against Crime and External Policy.” Under
the chapter entitled “A Genuine European Area of Justice,” together with the subjects of access to justice and
convergence in civil law matters, special attention was devoted to mutual recognition of judicial decisions.
Under point 33 of the Tampere Conclusions, after having affirmed that cooperation between authorities and
the judicial protection of individual rights would be facilitated by enhanced mutual recognition of judicial
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decisions and judgements and the necessary approximation of legislation, the European Council endorsed
the principle of mutual recognition as “the cornerstone of judicial cooperation in both civil and criminal
matters within the Union,” which should apply both to judgements and to other decisions of judicial authorit-
ies.

While calling for the adoption, by December 2000, of a programme of measures to implement the principle of
mutual recognition, the Tampere Conclusions also indicated the first priorities to be pursued through its
implementation: in the first place, the replacement of extradition by the simple transfer of persons already
sentenced and fast- track procedures for other cases; secondly, application of the principle to pre-trial orders,
in particular to measures aimed to freeze and seize evidence or assets. The programme of measures reques-
ted by the European Council was promptly drafted by the Commission and discussed by the JHA Council at
the end of 2000, then published in January 2001.2 It listed a set of 24 measures hierarchically ordered by a
scale of priorities from 1 to 6. This was just a few months before the 9/11 attacks in New York and Washing-
ton that suddenly also revolutionized this scale of priorities - together with the world as we used to know it.

lIl. How it Should Have Gone and How it Went

“9/11” provoked the effect, among others, of reverting the order of priorities just established in the Action
Plan to implement the principle of mutual recognition. Though rated only in the third place in the order of
priorities established by the Commission, the European Arrest Warrant became a top priority after the
extraordinary European Council meeting held on 21 September 2001. The heads of state and government
convened in the aftermath of the attacks and put the introduction of a European Arrest Warrant in first place
among the different measures aimed to enhance police and judicial cooperation. The arrest warrant had to
be adopted, as a matter of urgency, by December of the same year, which ultimately happened despite fierce
opposition by the Italian Government till the very final stage.

It only took less than ten weeks of intense negotiations to agree an instrument,® which was destined to have
an unprecedented impact on judicial cooperation in criminal matters in Europe, far more important than any
other previous or future instrument at that time. This was obviously only possible as a result of the unique
political pressure that ensued after the terrorist attacks in the USA, which also enabled fast agreements to
be reached on the establishment of Eurojust, on the definition of a terrorist act, and on the agreements on
extradition and mutual legal assistance between the EU and the United States.

The rest of the story can be read in the pages of the EU’s Official Journal: the European Arrest Warrant was
soon followed by the framework decision on the execution of freezing orders,* in 2003 already, but it then
took much more time to reach an agreement on the 2005 framework decision on the application of the
principle of mutual recognition to financial penalties® and on the one on confiscation orders adopted in 2006.
61t was then quite on the eve of the entry into force of the Lisbon Treaty, with the perspective of its “ordinary
legislative procedure” (co-decision with the European Parliament and qualified majority), when a last set of
framework decisions was adopted in 2008: on taking account of previous convictions in another Member
State of the EU,” on recognition of judgments in criminal matters for the purpose of their enforcement in the
EU and for allowing the transfer of prisoners between Member States,® on the supervision of probation
measures and alternative sanctions,’ and on the European Evidence Warrant (EEW).'? In 2009, it was the turn
of the framework decisions on enhancing the procedural rights of persons in case of decisions rendered in
absentia'’ and on mutual recognition of decisions on supervision measures as an alternative to provisional
detention.’?

After the entry into force of the Lisbon Treaty, a number of mutual recognition directives were adopted, as
leftovers from the previous era, i.e., the directive on the European protection order,'® which offers protection
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beyond borders to victims, in particular women, of violent behaviour and stalking, and the directive on the
European Investigation Order (EIO) in criminal matters,'* which replaced the unfortunate precedent of the
European Evidence Warrant.

Only recently, at the end of 2018, the first Regulation in the field of mutual recognition, on freezing and
confiscation orders was agreed.’® It was adopted in order to replace the provisions of Framework Decision
2003/577/JHA, as regards the freezing of property only but leaving aside the freezing of evidence, and of
Framework Decision 2006/783/JHA on confiscation. The added value of the regulation is not limited to its
self-executing legal value, when compared with the pre-Lisbon framework decisions, but is amplified by the
fact that freezing and confiscation orders are not confined to proceeds of a criminal offense only but can be
imposed more extensively “within the framework of proceedings in criminal matters.”

IV. The Epigones of Tampere

After Tampere, the European Council adopted two other comprehensive action programmes in the JHA
sector, i.e., the “Hague Programme”’® in 2004 and the “Stockholm Programme”'” in 2009, respectively, at the
end of a Dutch and a Swedish Presidency. It is a commonly shared opinion that, when compared to Tampere,
the added value of these further programmatic documents is not necessarily proportionate to the growing
number of pages they occupy in the Official Journal and that, irrespective of their dimension, none of them
has presented a content of substance which could be compared with the 1999 Tampere Conclusions.

The 2004 Hague Programme, adopted with the Constitutional Treaty still in prospect, proposed that further
realization of mutual recognition should be pursued through the development of equivalent standards for
procedural rights in criminal proceedings, “based on studies of the existing level of safeguards in Member
States and with due respect for their legal traditions.” This certainly had the merit to call to attention the
urgent need to foster the protection of the rights of individuals in the context of the common Area of
Freedom, Security and Justice. It did not, however, successfully contribute to the conclusion of already
ongoing negotiations on the proposal for a framework decision on certain procedural rights in criminal
proceedings throughout the European Union,'® which was not adopted by the end of 2005, as requested by
the European Council. We had to wait for the new Treaty of Lisbon and the adoption of the Roadmap on
procedural rights,'® which paved the way for the directives on procedural rights adopted after the entry into
force of the new Treaty. The heads of state and government also invited the Council to adopt, by the end of
2005, the Framework Decision on the European Evidence Warrant and invited the Commission to present its
proposals on enhancing the exchange of information from national records of convictions and disqualifica-
tions, in particular those of sex offenders, thus laying the foundation for the ECRIS system.

The 2009 Stockholm Programme, coincidentally adopted with the entry into force of the Lisbon Treaty,
stressed the need to enhance the cross-border dimension of judicial cooperation in criminal matters by using
the principle of mutual recognition. The European Council stated that existing instruments in the area were to
be considered as constituting “a fragmentary regime”, while a new approach should have been “based on the
principle of mutual recognition but also taking into account the flexibility of the traditional system of mutual
legal assistance.” Without naming and shaming it explicitly, the Conclusions intended to refer to the
substantial failure of negotiations on the European Evidence Warrant (EEW) concluded just a few months
earlier. The EEW was in fact only applicable to evidence that already existed and therefore covered only a
limited spectrum of judicial cooperation in criminal matters with respect to evidence, while the new model
praised in the Stockholm Programme was to have a broader scope, covering as many types of evidence as
possible. The conclusions of the European Council certainly promoted the adoption of the directive on the
European Investigation Order, which has been in force in Member States since mid-2017, but did not seem to
provide substantial additional input in the field of judicial cooperation or mutual recognition but encouraging
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the extension of the principle to “all types of judgments and decisions of a judicial nature, which may;,
depending on the legal system, be either criminal or administrative”. 2°.

As explicitly stated in the text, the Stockholm Programme was the first to define strategic guidelines for
legislative and operational planning within the Area of Freedom, Security and Justice in accordance with the
new Art. 68 TFEU. Unfortunately, it was not only the first but also the last of the strategic guidelines...

The European Council made a new attempt in its conclusions adopted in June 2014,%" but they are so gener-
al and vague that they cannot be termed “strategic guidelines.” Such guidelines should be adopted (at least)
at the beginning of each new EU legislature, which also coincides with the renewal of the Commission and
the appointment of the President of the European Council (which was indeed also the case from Tampere to
Stockholm even without the new Treaty in force). For almost a decade since Stockholm, the European
Council indeed seems to have abdicated from establishing such long-term, strategic planning in the justice
sector, confining its role to taking care of recurring “emergencies,” such as illegal migration and terrorist
attacks, only.

Since nature dislikes vacuum, it is evident that the space left by the European Council has been occupied by
others, in particular by state governments and by the European Commission. The latter grasped the possibil-
ity not only to implement the 2009 Stockholm Programme and the Roadmap on procedural rights in the last
ten years but also to elaborate autonomous strategies without being bound by the natural checks and
balances established under the Lisbon Treaty. Looking at the annual Commission Work Programmes,?? it can
be readily observed that, in the field of justice, the programmes merely provide a list of instruments already
on the table or that are in the Commission service pipeline. They have no strategic added value, while trying
at the same time running after the recurrent emergencies in the field of terrorism and security or immigra-
tion.

On 20 June 2019, the European Council adopted a new Strategic Agenda 2019-2024,%2 which, among the oth-
er priorities, also emphasises the importance of protecting citizens and freedoms and promoting European
interests and values on the global stage, though in very general terms. On the same occasion, the European
Council also announced that it will follow the implementation of these priorities closely and define further
general political directions and priorities as necessary.

V. The Way Forward

In order to strike the right balance in the present situation - as it is and as it could or should be - it must be
stressed that the “strategic guidelines” to be defined by the European Council under Art. 68 TFEU only have
an inspiring and orientating role of a political nature. The guidelines should not interfere, as they have not in
the past, with the European Commission’s right to initiate legislative proposals, which is nonetheless still not
a monopoly under Art. 76 TFEU. The demand for a revised role of the European Council in the medium-/long-
term program planning of the JHA sector should under no circumstances be understood undermining the
essential role of the Commission in the preparation of new legislative initiatives or as a reprise en main at-
tempt by national governments in an old-fashioned intergovernmental atmosphere. A renovated strategic
planning would help prevent the risk of such initiatives being adopted under the duress of events only or of
being deprived of a different perspective when taking into consideration the interests of the stakeholders -
i.e., judges, prosecutors, defense lawyers, victims, and accused persons - notwithstanding the well-
established procedures of consultation already in place in the Commission.

Today, a new Commission and a new President of the European Council are in charge. The 2020 Croatian
Council Presidency, building on the work of the Romanians and the Finns, has already provided food for
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thought to “feed” the more general Strategic Agenda 2019-2024. At the informal Justice and Home affairs
Council organised on 23-24 January 2020 in Zagreb, Croatia, the draft Strategic Guidelines were presented
for consideration by the Ministers?*, starting a process that — after endorsement by the Council (Justice and
Home Affairs) on 12-13 March 2020 - will be submitted to the European Council meeting on 26-27 March
2020 which shall eventually adopt the new Guidelines under the chapeau of Art.68 TFEU. As far as criminal
justice is concerned, the draft Guidelines put emphasis on improving the implementation of existing instru-
ments, filling gaps in the legislative framework where they exist, strengthening mutual trust among Member
States, developing networks and fostering coordination and synergies between them. Regarding substantive
criminal law, the clear message is that it should only be developed “cautiously [and] where necessary” while
new acquis in the area of criminal law must be “based on the real needs of the EU”, a precondition which “is
relevant to the extension of the competence of the EPPO as well”. As anybody can see, nothing to really write
home about...

When looking at the mission letter of the new Justice Commissioner, it is very clear that upholding the rule of
law across the Union will be his priority, together with more general aims, such as “enhancing judicial
cooperation and improving information exchange.” By contrast, he receives a much more precise and pre-
scriptive mandate in reference to the European Public Prosecutor’s Office: the Justice Commissioner will
support its setting-up but will also have to “work on extending its powers to investigate and prosecute cross-
border terrorism.” The mission letter seems to take a clear stand on the option proposed by paragraph 4 of
Art. 86 TFEU, which provides that the European Council, acting “unanimously after obtaining the consent of
the European Parliament and after consulting the Commission,” may decide to extend the powers of the
EPPO to include other forms of serious crime having a cross-border dimension.?®

It is true that the Commission already presented a communication?® on this subject to the European Parlia-
ment and to the European Council as a contribution to the leaders’ meeting in Salzburg on 19-20 September
2018. If one analyses the outcome of the discussions at the summit, however, it would be pretentious to
conclude that the heads of state and government devoted any special attention to the document; it hardly
found any mention in the “Leaders’ Agenda” on internal security,?’ while the Strategic Agenda 2019-2024, ad-
opted in June 2019, does not contain any reference to it at all.

The possible extension of the EPPQ’s competences to cover cross-border terrorist crimes is the good
example of how the absence of clear strategic planning by the European Council - which is not only in
charge of, but also the sole legislator of, the specific file on the EPPO - can be detrimental and leave the
room open for uncoordinated interventions inside or outside the EU institutional framework. Ten years have
elapsed since the Lisbon Treaty entered into force, and the European Council had all the time needed to
carefully consider the issue, even before presentation of the proposal?® for the Regulation on the establish-
ment of the EPPO by the Commission in July 2013, all throughout the negotiations and after their conclusion
in October 2017.

In this context, it should also be recalled that Art. 85 TFEU deals with another fundamental actor in the area
of European criminal justice, i.e., Eurojust, defining its mission but at the same time also providing the legal
basis for conferring new tasks to the agency, in particular the initiation of criminal investigations, their
coordination, and the resolution of conflicts of jurisdiction among the prosecutorial authorities of Member
States. None of the new powers specifically set by the Treaty was provided to the agency by the recently
adopted Regulation on Eurojust;?° no discussion on the opportunity or desirability of using the legal basis
provided by the Treaty to move towards a real “Eurojust 2.0,” by conferring more incisive and binding powers
of intervention to the agency, took place during the never-ending negotiations.

It could be argued that a strengthened Eurojust may also play a vital role in the fight against “serious crimes

having a cross-border dimension,” which is also a prerequisite for the possible scope of a “Super EPPO”
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under paragraph 4 of Art. 86 TFEU. It would be easy to find arguments for and against the question of
whether a more robust Eurojust could better serve in scope to fight serious transnational crime in a more or
less efficient way than a strengthened EPPO. At the same time, due consideration should also be given to the
different procedures provided for implementing the two provisions of the Treaty: an ordinary legislative
procedure of co-decision for Art. 85 and a special procedure of adoption by the European Council “acting
unanimously after obtaining the consent of the European Parliament and after consulting the Commission”
for Art. 86 para. 4 TFEU.

It is beyond the scope of this contribution to take a final stand on which of the two solutions should be given
preference or priority - but the issue raised demonstrates the persistent need for political and more explicit
guidance in the JHA sector by the body in charge of it, i.e., the European Council, in this way respecting the
specific role of each institution in the delicate balance of powers provided by the Lisbon Treaty.

VI. Final Remarks

What has been achieved in view of the implementation of the principle of mutual recognition twenty years
after the European Council’'s Conclusions of Tampere? A similar, rather critical conclusion must be drawn as
that reached above on the absence of political guidance by the European Council. The “fragmentary regime,”
which was already denounced in the 2009 Stockholm Programme, did not disappear after the adoption of the
European Investigation Order; practitioners are still obliged to make use of a variegated set of different legal
tools, depending on the subject matter (extradition, mutual legal assistance, transfer of prisoners, pre- and
post-sentence surveillance, etc.); depending on the Member States involved, they sometimes even need to
apply other sets of instruments. The Stockholm Programme already asked for the new instruments to be
more “user-friendly” for practitioners - which is the absolute prerequisite for a new legal regime when
replacing an already established instrument - and to focus on problems that are recurring in cross-border
cooperation, such as issues regarding time limits and language conditions or the principle of proportionality.
The recent case law of the European Court of Justice has, in the past decade, also contributed to further
defining and clarifying the concepts of mutual recognition and mutual trust, with particular reference to their
impact on practical implementation of the European Arrest Warrant, where the rights of the person to be
surrendered are considered to be potentially jeopardized.3°

On the one hand, any future reconsideration of existing instruments in the field of mutual recognition should
therefore take into account the need to avoid further fragmentation, promoting instead a process of simpli-
fication of the instruments to be put at the disposal of the practitioners; such instruments should become
even more user-friendly by also taking inspiration from the flexibility of the traditional system of mutual legal
assistance. It should not, for instance, be necessary to fill out a long and sometimes complicated multilin-
gual form just to request information from another judicial authority when a simple and short mail message
in a commonly understood language would be sufficient.

On the other hand, real mutual trust must be established and reinforced among all judicial authorities
required to implement and put into practice the principle of mutual recognition. We are all well aware that
this trust cannot be established by decree but should be based on respect for the rule of law by all the actors
involved in judicial cooperation in criminal matters. Their respective state governments, which are frequently
accused (not without reason) of infringing this principle, in particular by exercising various forms of undue
pressure on the judiciary, should also pay heed.

Against these flagrant violations, the European Union is already considering appropriate reactions, such as
the ones put forward in the recent proposal for a Regulation on the protection of the Union’s budget in case
of generalised deficiencies as regards the rule of law in the Member States,®' which includes reductions in
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commitments and the suspension of payments. As an alternative, or in parallel with them, other innovative
avenues could also be explored that are directly related to judicial cooperation, including the possibility to
suspend cooperation based on mutual recognition instruments with those Member States who would be
declared to be in serious breach of the founding values referred to in Art. 2 TEU.

Mutual recognition is a privilege; it cannot and should not be accorded for free...
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