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ABSTRACT

The article explores the transposition of Framework Decision
2008/913/JHA on combating racism and xenophobia into the
Greek legal order and situates this process within the broader de-
velopment of European criminal law as a hybrid and evolving field.
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European criminal law constitutes a hybrid field of law, resulting from the accumulation of unrelated social,
political, institutional, and legal developments rather than the application of a master plan. Its itinerary has
been marked by a twofold strategy: first, the creation of a unified body of criminal law directly enforceable in
Member States, serving the objective of establishing an autonomous and cohesive Community legal order
(Community law)? and, second, a gradual approximation of national legislations that slowly but surely leads
to the configuration of a European transnational legal order built on common standards (EU law).® The
former course of action was moderately introduced with the conclusion of the EU Convention of 26 July
1995 on the protection of the financial interests of the European Communities* and its two protocols.® It cul-
minated in the ambivalently received® and ultimately abandoned project to create an EU-wide criminal code,
known as Corpus Juris, for the protection of the financial interests of the European Community.” The latter
approach was launched within the framework of an “area of freedom, security and justice” and has been
developed in a four-tier direction: the approximation of national legislations, the development of instruments
based on the mutual recognition principle, the improvement of judicial cooperation mechanisms, and the
development of relationships with third states.® In other words, this approach presupposes the adoption of a
broad European criminal policy, the basic lines of which were stipulated by the European Council in the
Tampere Programme (1999-2004) and further developed in the Hague Programme (2004-2009) and the
Stockholm Programme (2010-2014).°

The denial of concession of direct and broad criminal competence to the European Communities'® and the
gradual emergence of a common European criminal policy brought about a complex situation where criminal
norms evolved at two levels: while the selection of interests and values worthy of being safeguarded by the
draconian means of criminal law is effectuated primarily at the European level (primary criminalization), their
factual protection is implemented at the national level by means of the enactment of specific criminal laws
and their due application by the competent national authorities (secondary criminalization)."" In this context,
the implementation of European legislation into national legal systems has become one of the most in-
triguing issues in contemporary criminal theory, given that criminal law cuts to the core of the national
sovereignty and cultural identity of Member States.'? Therefore, harmonisation, defined in general terms as
“the convergence of the legal practice of the various legal systems based upon a common standard,”'® has
become a keyword in the endeavour to articulate a sophisticated post-modern criminal theory clearly
characterised by transnational and international traits.’

Notwithstanding the fact that the issue of harmonisation has justly provoked both positive and negative
reactions, nobody could seriously challenge the simple truth that harmonisation is a growing phenomenon,
especially in the European legal context.’® From this angle, one could assert that it is more constructive to
critically examine the content and the technical structure of the various legal tools through which
harmonisation is promoted, e.g., framework decisions,'® rather than cast doubts on their legitimacy."” In the
following, I will describe the way in which the transposition of Framework Decision 2008/913 (hereafter FD)
into the Greek legal order has been attempted by presenting the work of the relative law preparation
Committee of the Ministry of Justice (IV)."® Before doing so, it is necessary to briefly describe the general
framework within which the FD was adopted (1), the purpose and content of the latter (Il) as well as the
relevant Greek legislation on the issue (lll).

|. The General Legal Framework

The EU is, by definition, opposed to any form of discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age, and sexual orientation. In particular, the Treaties provide for the possibility to take
action against any or all discrimination based on the above-mentioned grounds (Art. 19 TFEC (ex 13 TEC),
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Arts. 3 (ex 2) and 6 TEU), while the Charter of Fundamental Rights nowadays further reinforces the right to
non-discrimination (Art. 21).7°

The European policy with respect to the aforesaid phenomena was set in motion on 15 July 1996 when the
EU Council adopted Joint Action 96/443/JHA concerning action to combat racism and xenophobia by which
the Member States undertook to ensure effective judicial cooperation in respect of offences based on racist
or xenophobic behaviour.?? In 2000, the foundation of the EU legal framework on the broader issue of anti-
discrimination, consisting of three directives and including penal provisions, was initiated: equal treatment
irrespective of racial or ethnic origin, in employment, and between men and women outside the workforce,.?’!
It was further advanced on 28 November 2008 with the adoption of the FD under analysis here.??

Il. The Purpose and Content of the FD

The use of the harsh means of criminal law is justified by the fact that racism and xenophobia are direct
violations of the principles of liberty, democracy, respect for human rights and fundamental freedoms, and
the rule of law. Since it is acknowledged that the treatment of these serious issues requires the adoption of a
variety of measures within the context of a comprehensive policy agenda, the FD concentrates on combating
their particularly severe manifestations (p. 6). Its adoption is dictated by the belief that the approximation of
criminal law should contribute to the effective prevention of racist and xenophobic offences, thus contribut-
ing to the promotion of a full and successful judicial cooperation between Member States (p. 12). Of course,
given that the cultural and legal traditions of the latter are, to some extent, different, particularly in this field,
full harmonisation of criminal laws is currently not considered possible (p. 6).

Art. 1 contains several minimum rules for the drafting of the following criminal offences:

+ §1 (a) public incitement to violence or racial hatred in respect of a group of persons or a member of
such a group designated by reference to race, colour, religion descent or national or ethnic origin (hate
speech);

+ §1 (b) public dissemination or distribution of tracts, pictures or other material containing expressions
of racism and xenophobig;

* §1 (c) public condoning, denying or grossly trivializing for a racist or xenophobic purpose of genocide,
crimes against humanity and war crimes as defined in the ICC Statute (core international crimes) in a
manner likely to incite violence or hatred against the aforementioned groups or members of such
groups;

- §1 (d) the same act as §1 (c) with respect to crimes provided for in Art. 6 of the Charter of the
International Military Tribunal (historical revisionism or negationism).

* §2 opens the possibility to punish the acts provided for in §1 only when they carried out either in a
manner likely to disturb public order or that is threatening, abusive or insulting. §4 provides that the
punishment of the acts defined in §1 (c) and/or (d) may depend on the previous issuance of a final
decision of a national and/or international court.

Art. 281 compels Member States to punish the instigation of the conduct proscribed in Art. 1§1(c) and Art.
28§82 the aiding and abetting of the conduct referred to in Art. 1.

Art. 382 sets a maximum of at least 1 to 3 years of imprisonment as a penalty spectrum. Art. 3 prescribes
that all offences other than those referred to in Arts. 1 and 2 should be subject to harsh scrutiny when
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committed on racist and xenophobic grounds (hate crimes), either by the stipulation of an aggravating cir-
cumstance or by consideration of this factor in the sentencing phase.

Art. 5 regulates the sensitive issue of the liability of legal persons: they can be held liable for the conduct in
Arts. 1 and 2 committed for their benefit by any person, acting individually or as a part of an organ of the
legal person, who has a leading position within the legal person (§1). The same holds true when such
conduct is carried out due to a lack of supervision or control by the aforesaid person (§2). This type of
liability does not exclude criminal proceedings against natural persons who are perpetrators or accessories
in the created offences. According to Art. 6, Member States should introduce effective, proportionate and
dissuasive penalties - criminal or non-criminal - such as exclusion from entitlement to public benefits or aid,
being placed under judicial supervision, etc.

Art. 7 reiterates that the content of the FD shall not have the effect of modifying the obligation to respect
fundamental rights, including freedom of expression and association, as a result of constitutional traditions
and the TEU (Art. 6).

Arts. 8 and 9 deal with procedural issues: the former requires that the initiation of investigations or
prosecution should not be connected with a prior report or an accusation made by a victim of the offence,
while the latter settles basic issues related to the establishment of national jurisdictions.

The 28th of November 2010 was set as a deadline for the transposition of the described provisions into
national legal orders. Three years later, the degree to which the Member States have complied with the FD
will be assessed. The FD will be reviewed by the Council by 28 November 2013.

lll. Relevant Greek Legislation in the Field of Criminal
Law

Greek criminal legislation includes one relevant statute: law 927 of 25/28.6.1979 entitled “on the punishment
of acts or conducts aiming at racial discriminations,” which was enacted in compliance with Art. 4 of the
“International Convention on the Elimination of All Forms of Racial Discrimination.”

In particular, Art. 1§1 punishes intentional public incitement by any means to acts or conduct capable of
provoking discrimination, hatred, or violence on racial or national grounds with imprisonment up to two years
or a pecuniary penalty, which can be also imposed cumulatively. §2 criminalises the creation of or participa-
tion in organisations that pursue organised propaganda or any kind of activity tending towards discrimina-
tion. Art. 2 punishes expression by any means of ideas that are insulting to persons or groups of persons on
the basis of their racial or national origin with imprisonment up to one year or a criminal fine, which can be
also imposed cumulatively. Art. 24 of law 1419/1984 extended the application of the above-mentioned law
to conduct defined in Arts. 1 and 2 in order to include perpetration on religious grounds as well.

The abolished Art. 3 used to criminalise the negation of supply of goods and services on the exclusive
grounds of racial or national origin. This same conduct still constitutes a criminal offence by virtue of Art.
1681 of law 3304/2005 that transposed into the Greek legal order Directive 2004/113/EC of 13 December
2004.

Ultimately, Art. 4 based the initiation of criminal prosecution upon the victim’s indictment. This provision was
repealed by Art. 72 of law 2910/2001. Even this essential change did not alter the fact that not one single
published judgement (condemnatory or absolvatory) has applied law 927 over a period of 30 years.?® This
situation changed only in 2010, when the first widely known application of the law by the criminal courts of
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first and second instance of Athens resulted in an acquittal judgment that was even appealed before the
Supreme Court.?*

IV. The New Draft Law

There is no need to substantiate why the Committee gave preference to drafting a new law rather than
simply amending the existing one; the mere juxtaposition of the content of FD with that of law 927 leaves no
doubt that there was no room for minor changes. However, the basic methodological choices made by the
Committee in fulfilling its mandate are worth mentioning.

On the one hand, the Committee strove to avoid the mistakes made almost systematically in past efforts to
implement the EU legislation into the Greek legal order. Tracing their root cause to the mere transposition
without contextualization that repeatedly resulted in the literal reproduction of EU legal tools, a source of
additional problems,?° the Committee took into consideration the peculiarities and tradition of the Greek
system of criminal law. In this context, it employed concepts and categories long used by the Greek Criminal
Code and at the same time equivalent to those used by the FD. The reason is more than obvious: only the
former has been thoroughly analysed by legal scholars and authoritatively interpreted by Greek courts. What
is more, given that the FD is principally orientated towards the penalisation of hate speech, special care was
taken to respect the freedom of expression, enshrined in Arts. 10-14 of the Greek Constitution and in Art. 10
ECHR. The meticulous study of ECtHR case law on the issue led to the punishment of hate speech only when
a danger (risk) to civil peace and social order (public order) was immediate and imminent.

On the other hand, the Committee was mindful of the fact that criminalisation is not merely a technical (or
dogmatic) enterprise but rather a process of social (re)construction as well. Consequently, an evaluation of
the broader social environment within which the draft law (hereafter DL) will be applied is not only desirable
but also imperative. Empirical research has identified groups defined by reference to race, religion, or
national or ethnic origin as the “preferential clientele” of the criminal justice system,?® whereas news broad-
casts are cautiously beginning to shed light on the other side of the coin: immigrants, apart from being a
suitable scapegoats, easily become the target of growing racism with endemic traits that slowly but surely
develops into a fascist surge threatening Greek society as a whole and, of course, democracy. Seen through
this prism, legislation is more effective when created after inclusive and extensive public debate, i.e., when
both academic and popular discourse are taken into consideration. The Committee endeavoured to strike a
happy medium by consulting international literature and by encouraging civil society’s actors (universities,
NGOs, etc.) to take a stand on the desirability and potential content of a criminal law against racism and
xenophobia with regard to FD 2008/913.

In detail, the DL is composed of ten articles dealing both with substantial and procedural issues. Art. 1
declares the purpose of the draft law - combating particularly serious forms of racism and xenophobia -
while Art. 2 defines core concepts like hatred and religion, including the lack of any religious belief. Art. 3
declares as a criminal offence any public intentional incitement to violence or hatred against a group of
persons or a member of such a group, defined by reference to race, colour, religion, national or ethnic origin,
sexual orientation, or even against property used exclusively by these persons or groups (hate speech), in a
manner that could endanger public order (endangerment or anticipatory crime). Therefore, the danger need
not be either abstract or concrete but potential in the sense that the court must evaluate whether it could
have materialised under certain circumstances. Punishment consists of imprisonment ranging from six
months to three years, and the pecuniary penalty ranges from €1000-€5000, imposed cumulatively. If the
conduct of §1 brought about as an immediate consequence the actual commission of another crime, §2
provides for a penalty enhancement, increasing to one to five years of imprisonment and €3000-€10,000 in
pecuniary penalties. §3 penalises the creation of or participation in organisations whose activity falls under
the scope of §1. The sentence would be imprisonment for a maximum of two years.
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Art. 481 penalises the public condonment, denial. or annihilation of core international crimes and crimes
provided for in Art. 6 of the Charter of the International Military Tribunal when perpetrated as described in
Art. 181 (c) and (d) of the FD and with the additional condition that their occurrence has been established by
the final decision of a national or international court (§2). The sentence equals maximum imprisonment of
two years and a monetary penalty ranging from €1000-€3000.

Art. 5 stipulates that the commission of the crimes typified in Arts. 3 and 4 is even possible through the
Internet under the additional condition that the perpetrator is physically present in Greece, regardless of
whether the material used is hosted to a web server located outside of Greece or vice versa (territoriality prin-
ciple).

Art. 6 institutes corporate liability for the conduct referred to in Arts. 3 and 4 when committed by any person
holding a leading position within the legal person and acting individually or as a part of an organ of the legal
person for the benefit or on the part of the legal person or simply through the latter. §2 renders the legal
person liable even when an inferior employee commits the prohibited conduct as a consequence of lack of
control or dereliction of duty by superiors. Provided that Greek law follows the old axiom “societas delinquere
non potest,"?’ the stipulated sanctions are not criminal sanctions. They comprise administrative fines, dis-
qualification from the practice of commercial activities, exclusion from entitlement to public benefits or aid,
etc. They can be imposed cumulatively or alternatively, and their severity and temporary or permanent
character is governed by the following factors: gravity, degree of fault, economic size of the legal person, and
recidivism. The sanctions are imposed by the Minister of Justice after hearing the representatives of the
legal person and can, of course, be challenged before the administrative courts. §5 underscores that
corporate liability does not exclude the civil, disciplinary, or criminal liability of the physical perpetrators of
the offences.

Art. 7 adds some linguistic modifications to Art. 7983 of the Greek Criminal Code, stipulated by Art. 23§81 of
law 3719/2008, which provides for a general aggravating sentencing clause for the commission of any
offence involving hatred against a group of persons or a person defined by reference to race, colour, religion,
national or ethnic origin, or sexual orientation. In other words, the offender must first be found guilty of the
basic offence, and then the court deliberates whether there is sufficient evidence of a bias to apply a penalty
enhancement (hate crime).

Art. 8 awards to a union of persons or organisations with a registered office in Greece the right to appear at
the criminal trial in the capacity of damaged complainant (civil party) but only in support of the criminal
charge. Such a right is only conferred upon organisations in consultative relationship with the Economic and
Social Council of the United Nations.?®

Lastly, Art. 9 repeals law 927/1979, and Art. 10 dictates that the new law shall enter into force on the day of
its publication in the Government Gazette.

V. Provisional Conclusion

According to Art. 34§2 TEU (repealed by the Treaty of Lisbon), “framework decisions shall be binding upon
the Member States as to the result to be achieved but shall leave to the national authorities the choice of
form and methods.” The DL makes sufficiently clear Greece’s obligation to criminalise racist and xenophobic
offences (hate speech and hate crime) and, in doing so, takes full advantage of the national margins of appre-
ciation accorded by the FD: the elements of the offence of Art. 3 should endanger public order, the offence
definition in Art. 4 presupposes the final decision of a national or international law, and Art. 7 preserves a
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penalty enhancement for hate crimes instead of creating a new substantive offence. In the spirit of the letter
of DF, the DL:

« Protects sexual orientation;

+ Recognises that either people or property can be victims;

* Touches upon organised forms of racist offences that are far more dangerous and harmful;
+ Deals with perpetration through the Internet;

- Establishes corporate responsibility, not only when the offences are committed for the benefit of but
also on account of or through the legal person;

* Recognises as a civil party organisations with established activity in the protection of human rights;
+ Highlights the broader security dimension and community impact of racist and xenophobic crimes.

The Committee, by drafting a sophisticated law, has already covered half of the itinerary. The other half,
consisting of its right and proper application, remains to be seen.
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