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ABSTRACT

The EU Recovery and Resilience Facility (RRF) is a very particular
option for managing resources at EU level. One of its features is the
involvement of national audit authorities when it comes to ensuring
that financed projects are implemented in a timely and reliable
fashion. In this context, the success of the RRF as a managing and
auditing scheme of EU resources is assessed against certain criter-
ia, which can be weighted differently. Using the example of the
audit arrangements in Greece, this article seeks to highlight the
need for a balanced approach between the two main objectives of
the audit process: flexibility and compliance.
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|. Introduction

In October 2023, the European Court of Auditors (ECA) published its Annual Report for the year 2022. In
addition to other interesting findings and conclusions, the Union’s external auditors presented the results of
their audits on the management and the transactions of the EU Recovery and Resilience Facility (RRF)." The
RRF (formally known as the Recovery and Resilience Mechanism?) is the main instrument created to manage
the resources included in the NextGenerationEU recovery instrument (also known as the EU Recovery Instru-
ment®). The latter represents a dedicated, comprehensive framework of measures adopted to support the
economic recovery of the EU and tackle the repercussions of the COVID-19 pandemic. This is achieved by
leveraging substantial amounts of public and private investment within a single, coherent approach at EU
level in the spirit of solidarity between Member States. Creating these schemes has been seen as a constitu-
tional-level intervention in the institutional framework of the EU, complementing the Economic and Monetary
Union, as it gives the Union a federal-like budgetary power.*

Due to its aim and the wide range of activities included in its scope,® the RRF has been equipped with a spe-
cial management system, both at national and at EU level. It deviates significantly from the basic principles
of the Union’s budgetary functions, thus highlighting the exceptional (in the sense of distinct and unique)
character of this financial scheme. In general, the RFF follows a very particular philosophy of managing its
resources, with a view to speeding up the implementation of actions. To this end, the management and
monitoring procedures focus on achieving results rather than complying with rules.® Thus, according to the
provisions of the RRF Regulation, payments are not subject to detailed disbursement verifications; rather,
they are based on the achievement of multiplier effects in relation to pre-defined milestones and indicators
(target values) through the implementation of reforms and investment projects. Payment requests are
simply accompanied by a management declaration on the use of resources and a summary of audits.” There
are several similar arrangements that distinguish the RRF’s management and auditing from the usual model
employed for instruments financed by the EU budget.

Il. Managing the RRF at EU Level

According to Regulation (EU) 2021/241 (hereinafter the RRF Regulation), the European Commission is
responsible for managing the fund, an option in line with the direct management model.® However, several
critical decisions, such as approving the National Recovery and Resilience Plans and the suspending of
funding, are taken by the Council.® This differentiation is a consequence of the exceptional nature of the
whole scheme. In general, the direct management model requires a direct link between the Commission and
the end beneficiaries — in the case of the RRF the national governments of the EU Member States. However,
there is a strong political component to the whole framework of the RRF, in particular regarding accountabil-
ity arrangements. For example, the authority to suspend financial assistance to a Member State lies with the
Council, and not the Commission. This means that the national authorities are not controlled by a suprana-
tional body, such as the European Commission, but by the Council, which is an intergovernmental body, and
may (and often does) adopt a more political approach. So, while — as a rule — the Commission is account-
able to the European Parliament when it comes to the management of the EU budget in the context of EU
budgetary governance,'® in the case of the RRF things seem to be different: the accountability lies with the
Council, which has the relevant decision-making powers.

Another point of concern that has been raised is the (non)disclosure of data relating to the management of
the RRF resources. More specifically, the direct management model provides for the recording and publica-
tion of all legal and natural persons who are recipients of EU funds through a special system operated by the
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European Commission.'" As for RRF resources, the provisions of the relevant Regulation'? initially did not
provide for such a record, given that only the EU Member States themselves are considered final beneficiar-
ies. Thus, only the amounts allocated to the Member States were recorded and made public, and no details
were provided on the beneficiaries (natural and legal persons) of these funds on the ground. At national level,
there was no obligation under the RRF Regulation to make such disclosures, only to provide this information
to the control mechanisms of the European Union. This shortcoming was partially corrected by the amend-
ment of Regulation 2021/241 and the addition of a provision (Art. 25a) for the creation, in each Member
State, of a public portal listing and publishing the 100 final beneficiaries (natural and legal persons) of the
RRF with the highest amounts of funding.®

It is true that the legality and regularity of expenditure under other EU programmes mainly depends on the
eligibility of a beneficiary, of a project, and of the costs declared. The eligibility of such funding is often
governed by conditions relating to the costs that can be incurred and declared, which may also need to be
identifiable and verifiable. Eligibility conditions for this type of funding also include Union rules ensuring the
effective functioning of the single market (i.e., public procurement and State aid rules), and compliance with
the relevant national rules. However, in the context of the RRF, the eligibility of a beneficiary, of a project, and
of the funds needed to implement investment projects is not a formal condition that the Commission needs
to take into account when payments are made to Member States.*

Overall, the rationale of the initiators of the RRF is that, although operational objectives and control should be
defined in detailed arrangements and procedures to avoid complications either during or after financed
operations, such an arrangement may cause excessive administrative burdens, instability, and uncertainty,
affecting the rate of payments and delaying the implementation of the measures financed. Moreover, shifting
the focus to regulatory compliance, away from intervention and results, puts the emphasis on procedures
rather than contents when selecting projects. This is the logic behind the RRF resource management
provided for in the relevant Regulation: i.e., to facilitate the rapid implementation of projects and the
achievement of results, albeit with a clear risk when it comes to detecting resource mismanagement. This
situation, together with the national authorities’ central role in managing the RRF as final beneficiaries, shows
that the arrangements put in place at national level are very important to ensure sound financial
management of the RRF resources.

The looser standards for ensuring the legal, regular, and sound financial management of RRF resources
caused by the above-mentioned “flexible” arrangements are somewhat counter-balanced by the provisions
on the protection of the EU’s financial interests contained in the RRF Regulation.’® These provisions confer
upon the Member States and the European Commission the joint responsibility to act within their respective
spheres of competence. This is meant to guarantee that the financial interests of the EU are protected by
ensuring that projects financed by the RRF comply with applicable EU and national law, in particular as
regards the prevention, detection, and correction of fraud, corruption, and conflicts of interest. Moreover, this
is achieved by preventing serious breaches of the obligations arising out of the relevant financing
agreements, in particular with regard to double financing.'®

[ll. The National Authorities’ Involvement in RRF
Audits — A Greek Case Study

1. General framework in the RRF

The core idea of the audit arrangements, according to the RRF Regulation, is that the Member States, as
beneficiaries, are expected to take all appropriate measures to ensure that the use of the RRF resources
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complies with applicable EU and national law. The competent national audit authorities are required to
cooperate with their EU counterparts; yet the arrangements of this cooperation have not always been con-
sidered effective. For instance, the Commission considers the national authorities solely responsible for
checking that RRF financing has been used correctly, i.e., in accordance with all applicable national and
Union rules (compliance audit). At the same time, the Commission reserves the right to intervene in cases of
serious irregularities and non-compliance with the obligations arising from the financing agreement, in
particular when it comes to the avoidance of double funding. In this regard, it focuses on the Member State
systems to prevent, detect, and correct cases of fraud, corruption, conflicts of interest and double funding.’”
This approach has been criticised, given the significant level of verified non-compliance with national or EU
rules (e.g., on public procurement or State aid).'® Moreover, the systems audits carried out by the European
Commission are not sufficient, meaning that there is no clear information on how compliance is checked.®
This situation represents a serious risk which directly affects the assurance on the legality of management,
which should also be provided for the resources of the RRF under the responsibility of the European Com-
mission, and signifies accountability shortcomings in the institutional framework of the Union.?%

In any case, the cooperation between national and EU authorities in the context of managing and auditing the
RRF is crucial, as it allows for mutual support, advice, and sharing of experience. This creates added value
when it comes to pinpointing and raising red flags, and the development of audit schemes adapted to the
requirements of managing the RRF resources efficiently.

2. Greek audits for RRF

Greece is an interesting example of a national RRF resource audit system. The Greek National Recovery and
Resilience Plan (NRRF-Greece) was approved very early on by the Council of the European Union,?" and the
relevant financing agreement was signed and then ratified by Law No. 4822/2021 (Government Gazette A
135). The details of the management and audit of the actions and projects financed by the NRRF-Greece are
included in Ministerial Decision 119126 EX 2021 (Government Gazette B’ 4498).

The audit arrangements (see Art. 7 of the above-mentioned Ministerial Decision) provide for a wide scope of
auditing activities, aiming to verify the following:

* The proper implementation of actions and projects in accordance with the principles of sound
financial management and national and Union law;

* The satisfactory achievement of the approved milestones and objectives;
* The avoidance of fraud and corruption;

* The absence of conflicts of interest;

* The absence of double financing of actions and projects.

The achievement of each milestone and objective associated with payment requests is to be verified by a
specially appointed Independent Auditor, who prepares a detailed report with all positive and negative
findings, even including the necessity of financial corrections (recoveries). This report is to be studied and
accepted or responded to by those concerned within ten days; subsequently, the competent Managing Au-
thority issues the appropriate decisions. This procedure is completely novel, at least in the context of the
Greek system for the management of EU resources. The reduced time limits and the provision for an auditor,
which is not part of the existing formal audit system, signify the will for a flexible and prompt audit
procedure, in accordance with the overall concept adopted in the RRF provisions at EU level.
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Furthermore, in a more typical scheme, the Audit Committee of the Greek Ministry of Finance is tasked with
carrying out sample audits, regarding all five above-mentioned issues included in the scope of the RRF audit
systems. These audits may be carried out on the spot and/or at the headquarters of this Committee, on the
basis of supporting documents and data held by the audited bodies in electronic or paper form, which are
necessary to ensure an adequate audit trail. The results of these sample audits are presented in reports that
are issued to those concerned, inviting them to comment. After ten days, the findings of the audits are
finalised, and the competent officials from the Ministry will issue all necessary decisions. As noted, this audit
scheme has a wider scope of action than the scheme of the Independent Auditor. Nonetheless, its nature,
entailing only sample audits, has raised questions about its effectiveness and the actual assurance it
provides.

It goes without saying that these audit schemes do not prevent the competent EU authorities (European
Commission, European Anti-Fraud Office, European Public Prosecutor’s Office, and European Court of Audit-
ors) from verifying the correct use of the EU financial assistance granted under RRF and carrying out admin-
istrative investigations and/or on-the-spot checks of the actions of any final beneficiary, implementing
agency, contractor, and subcontractor receiving Union funding.

3. Decision of the Greek Court of Audit on the applicable thresholds

However, a very interesting development can be noted that demonstrates that flexibility is put over compli-
ance when it comes to auditing RRF financing activities. It concerns the pre-contractual audit of contracts in
the framework of projects financed by the NRRF-Greece — more specifically Art. 200, which was introduced
under Law 4820/2021 (Government Gazette A' 130). This law provides for the auditing activities of the Greek
Court of Audit (Elegktiko Synedrio), which has a dual function, being both the external audit authority and the
supreme financial court of Greece. Art. 200 provides for accelerated procedures, such as the appointment of
a rapporteur for pre-contractual audits at a stage prior to the dispatch of the relevant file for audit or the
possibility of appointing special audit teams during the procedure for the preparation of contracts financed
by the RRF, etc. These provisions are supplementary to the general provisions on pre-contractual audits by
the Court of Auditors contained in Art. 324 of Law No. 4700/2020 (Government Gazette A' 127). This latter
Article sets a general threshold of contract value, amounting to €300,000, above which any public contract
for work, supplies, or services concluded by the State, other public authorities, local authorities and their
legal entities, and public enterprises, is subject to pre-contractual control. However, it was further provided
that in the event of the contracts being co-financed by EU funds, the above-mentioned threshold is increased
to €5 million, allegedly for reasons of flexibility, facilitation, and acceleration of the co-financed projects
under which the contracts in question are awarded.

When these provisions were applied to projects financed by the NRRF-Greece, it was found that there was no
ad-hoc arrangement setting a budgetary threshold of pre-contractual control for the contracts involved in
these specific projects. The case was put before the Plenary Session of the Greek Court of Audit in its
judicial capacity.

It ruled by a majority?? that there are four reasons why contracts financed through RRF resources do not fall
under the exception clause of an increased threshold of €5 million, but rather under the general rule of a
basic threshold of €300,000. The first reason is the exceptional nature of the increased threshold, which
necessitates a narrow interpretation of the relevant provision, especially when the difference between the
two thresholds (basic and increased) is so significant. This approach is based on the importance of pre-
contractual audits as a guarantee of legality arising from the principle of the rule of law and the historical
background to the adoption of that exception, namely that it was provided for a very specific category of
public contracts, which were deemed to require a special pre-contractual audit regime. The second reason is
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similar, namely that the RRF is an exceptional instrument for dealing with the consequences of the COVID-19
pandemic,?® making it separate from the EU Structural and Investment Funds for which the increased
threshold was established. As a consequence, contracts under these financial schemes should also be
treated differently from a legal point of view. The third reason refers to the wording of the relevant provisions,
which states that the exception threshold is reserved for contracts “co-financed by Union funds,” whereas
Art. 200 of Law 4820/2021 refers specifically to contracts “financed by the Recovery and Resilience Facility.”
This indicates that these are different financing mechanisms that cannot receive the same legal treatment.
The fourth reason focuses on the fact that while there is a specific provision for the pre-contractual audit of
RRF contracts, which entails specific procedures (see above), there is no specific reference to a threshold for
these contracts. According to the majority view, this means that the aim is to expedite procedures not by
reducing the guarantees of the rule of law as a result of accepting an increased pre-contractual audit
threshold, but by introducing procedural arrangements and administrative procedures capable of maintaining
the regular pre-contractual audit threshold.

There was also a dissenting minority opinion in the Court of Audit’s judgment, which put forward some
interesting interpretative approaches.?* More specifically, the minority focused on the nature and operating
mechanism of the RRF, highlighting the need for timely implementation of the actions financed, i.e., within
specific and strict timeframes (even by granting the possibility of receiving a pre-financing payment of 13%
of the total resources — something that Greece has made use of). They are of the opinion that in light of the
fact that the reference to the increased threshold is of a general nature and does not contain any exception
for EU funding mechanisms, and since the need for a timely implementation of the RRF contracts is evident,
the same justification for accelerating implementation should hold as for contracts co-financed by the
Structural and Investment Funds of the European Union. Consequently, contracts for RRF actions should be
subject to the increased threshold provisions.

It is clear from the judgment that the aim of the whole reflection was to seek a way of finding a balance
between the need for flexible procedures for implementing RRF actions and the need to protect RRF re-
sources from mismanagement through mechanisms such as pre-contractual audit. Given the above-men-
tioned RRF management pattern at EU level, and the importance of the competent national authorities, in
particular in audit procedures, it is crucial to ensure that the resources of the RRF, which is a financial
instrument of a “frontloaded” nature (i.e., funds must be paid out quickly in order to achieve the objective of
economic recovery of the EU Member States as soon as possible), are managed in a sound and reliable
manner. The jurisprudential position of the Court of Audit was a very useful contribution in this direction, as
the application of the basic threshold for carrying out pre-contractual audits on RRF contracts, together with
the procedural arrangements provided for by Art. 200 of Law No. 4820/2021, constitute a flexible but secure
framework for the management of the relevant resources.

4. Subsequent legislative amendment

However, a subsequent legislative initiative changed the situation. A few weeks after the Court of Audit’s
judgment, an amendment to Article 324 of Law 4700/2020 was introduced. Under this amendment, RRF con-
tracts are now subject to the increased pre-contractual audit threshold (€5 million); furthermore, this new
arrangement also retroactively applies to already concluded RRF contracts. The explanatory memorandum of
this amendment pointed to a clearer wording of exceptions as the main reason for this initiative, aiming to
achieve legal certainty as to the scope of this provision. This reasoning is rather unconvincing as the
interpretative approach of the Court of Audit on the same issue is more substantiated and more reasonable,
even when it comes to the minority’s dissenting point of view. The €5 million threshold for a frontloaded
financial instrument, such as the RREF, is risky, as the value of many contracts will be below this threshold,
effectively exempting them from pre-contractual audit. Conversely, the Court of Audit’s jurisprudential
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approach had clarified — in a very balanced way - the framework within which the audit procedure for these
contracts could operate in order to ensure that the need for adhering to the principle of the rule of law and
the need for the rapid implementation of actions are both met. It has also been rightly pointed out that the
Court of Audit’s pre-contractual audit is strengthened by establishing the application of principles such as
the principles of economy, necessity, and efficiency, which extend the audit work beyond verifying formal
legality to substantive issues. In the case of the RRF, this would strike a balance between effective action,
procedures, and the timely use of resources whilst upholding transparency and adhering to the rule of law.?®

The above-mentioned legislative amendment, which represents a misguided way of strengthening flexibility,
weakens the effectiveness of the pre-contractual legality audit as a guarantee of the rule of law in RRF
projects. The very specific and quite reductive (in the sense of expediting procedures) structure of the
system for managing RRF resources makes it easy to circumvent guarantees of the rule of law, especially
when there is pressure from political developments. This shifts the focus of interest (see for instance the
case of Poland?®) from the protection of the principles of the rule of law to current issues regarding the
management of evolving political affairs.

V. Conclusion

It is uncontested that the parameters and standards of RRF management constitute a completely new model
for the financing and governance of public policies in the EU. This model marks a radical change from the
past, as a completely new management approach has been adopted. It is mainly based on the verification of
effectiveness of policies. While compliance with rules is a factor, this is not examined to the extent or with
the intensity as with other funding tools and policies of the Union.

With the EU Cohesion Policy representing the basic funding model, the RRF management model has in fact
been perceived as an alternative model of EU funding. These two models should theoretically complement
each other,?’ but the coexistence of a large number of financial instruments — each with different time-
frames for eligibility, implementation of actions, and governance structures?® — has resulted in a peculiar
competition between them related to requirements in terms of governance, pace, priority of objectives, etc.?°

In this sense, the RRF constitutes a key challenge for its initiators. If this new model proves to be effective
both in supporting the rapid implementation of measures and in preventing the mismanagement of large
amounts of European funds, it would be worth considering extending it to other EU policies involving large
amounts. At a political level, the RRF has already been identified as a first step towards the establishment of
a fully developed European fiscal union, in particular because of the innovative financing system of this in-
strument.®C If it proves to be effective and capable of securing legal, regular, and sound financial manage-
ment of EU resources through its dedicated audit schemes, then this could lead to its adoption as a model
for a comprehensive overhaul of the EU’s financial governance and of the resources allocated through its
budget in general. In turn, this could represent the next step in the evolution of the Union’s institutional frame-
work.
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