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ABSTRACT 

The effectiveness of the EPPO demands a functional interpretation
of Art. 22(3) of the EPPO Regulation . Yet, the precise contour of
this functional interpretation is far from being shaped, and such a
task  must  be  accomplished  by  practitioners,  academics,  and
jurisprudence in the years to come.
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According to Art. 22 of Council Regulation (EU) 2017/1939 (the “EPPO Regulation”), the material

competence of the new EU body shall cover three different clusters of criminal conduct:

First and foremost, at least from a quantitative point of view, the Regulation covers offences affecting

the financial interests of the European Union that are provided for in the PIF Directive (Directive (EU)

2017/1371), as implemented in national law;1

Secondly, the Regulation covers participation in a criminal organisation, as defined in the applicable

national law implementing Framework Decision 2008/841/JHA, as long as the organisation is

focused on committing PIF offences;

Thirdly, the Regulation covers offenses that are inextricably linked to those falling in the first cluster

(but not in the second one).

While the first two clusters are – each on their own – conceivable and immediately understood by experi‐

enced legal practitioners, the third cluster has a rather “fluid” nature. In fact, it is possible to produce a list of

offences or to outline a number of criminal activities falling under paragraphs 1 and 2 of Art. 22, but cases in

which paragraph 3 shall be applicable can only be perceived in connection to an actual situation involving a

PIF offence, as defined in paragraph 1 of Art. 22. In other words, paragraph 3 does not provide for a stand-

alone material competence; this competence can only exist if, at the same time, the EPPO is materially

competent based on paragraph 1.2 One could say that paragraphs 1 and 2 of Art. 22 establish the core of the

EPPO’s material competence, whereas paragraph 3 contains an extension of said competence.

The reasons for extending the competence of the EPPO to any other criminal offence inextricably linked to a

PIF crime can be found in Recital 54 of the EPPO Regulation. They stem from the need to carry out efficient

investigations and from the implications of the ne bis in idem principle. As noted by some authors, this exten‐

ded or ancillary competence may encompass non-harmonized offences and even offences that do not fall

under the scope of the Union’s (prescriptive) jurisdiction, as defined in Art. 83(1) and (2) TFEU.3 The exten‐

sion is limited, however, by the application of the principle of preponderance,4 along with other criteria such

as the instrumentality of the offence or the amount of damage caused or likely to be caused to the Union’s

financial interests, as laid down in Art. 25(3) of the EPPO Regulation. It goes without saying, of course, that

any extension of the EPPO’s material competence under Art. 22(3) must be in line with Art. 86 TFEU.5

As already mentioned, the construction of a concept of inextricably linked offences, as a key component of

the (extended) material competence of the EPPO, must take two aspects into consideration:

The need for an efficient investigation of offences affecting the Union’s financial interests ;

The implications of the ne bis in idem principle in light of the case law of the CJEU.

The legislator expressly mentioned that the concept in question must be considered in light of the

jurisprudence of the CJEU on ne bis in idem,6 which has consistently rejected a normative vision and affirmed

“idem” as a factual notion. In Van Esbroeck (C-436/04), the Court established the identity of the material acts

as the relevant criterion for the application of Art. 54 of the Convention implementing the Schengen

Agreement (CISA). This jurisprudence was followed by the Court in subsequent rulings, for instance in 

Kraaijenbrink (C 367/05):7

26 (…), it should be noted that the Court has already held that the only relevant criterion for the

application of Article 54 of the CISA is identity of the material acts, understood as the

existence of a set of concrete circumstances which are inextricably linked together (see Van
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Esbroeck, paragraph 36; Case C 467/04 Gasparini and Others [2006] ECR I 9199, paragraph 54,

and Case C 150/05 Van Straaten [2006] ECR I 9327, paragraph 48).

27 In order to assess whether such a set of concrete circumstances exists, the competent

national courts must determine whether the material acts in the two proceedings constitute a

set of facts which are inextricably linked together in time, in space and by their subject-matter

(see, to that effect, Van Esbroeck, paragraph 38; Gasparini and Others, paragraph 56, and Van

Straaten, paragraph 52).

Based on this jurisprudence and in line with Recital 54, two offences should be considered inextricably linked

if the underlying facts are substantially identical, regardless of their legal classification, such that a decision

on the merits of one would bar the prosecution and/or trial of the other.8 This approach is only one side of

the same coin, however, the other being the efficiency of the investigations.

The effectiveness of the EPPO demands a functional interpretation of Art. 22(3) that, within the limits of the

Treaty and in line with the jurisprudence of the CJEU, might lead to a solution allowing for an extension of the

material competence of the EPPO to include ancillary offences based on identical facts but also avoid any

artificial splitting of the criminal conduct or an erosion of the guarantees of defence. Yet, the precise contour

of this functional interpretation is far from being shaped, and such a task must be accomplished by

practitioners, academics, and jurisprudence in the years to come.
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