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Within a relatively short period of time, the European Court of Justice (ECJ) has had the opportunity to ad-
dress the issue of a transnational ne bis in idem principle in several cases in the EU, and a legislative propos-
al was also put forward on this matter." The increased attention paid to the transnational application of the
ne bis in idem principle shows that the judicial authorities of the EU Member States are facing a growing
number of cases that simultaneously involve several jurisdictions.

The present article focuses on the ne bis in idem principle in the context of an Area of Freedom, Security and
Justice.? Taking as a starting point the rationale and content of ne bis in idem as a principle of national crim-
inal law, the rules for its transnational application shall be examined. The current legal framework for the
transnational application of the ne bis in idem principle in the EU is provided by Art. 54-58 of the Convention
on the Implementation of the Schengen Agreement (CISA). The latter subjects the application of the ne bis in
idem principle to certain exemptions and thereby curtails its fundamental right character.

With a view to the present stage of integration, it is argued in the following that the wording of Art. 54-58
CISA and the respective case law of the ECJ provide incomplete rules for the application of ne bis in idem in
the interstate relations of the EU Member States. In order to properly balance the values of legal certainty
and material justice at the transnational level, further legislative action is required.

|. The Rationale and Content of the ne bis in idem
Principle in the National Legal Systems

The rationale for the ne bis in idem principle is complex. It comprises aspects relating to the rule of law as
well as economic factors.

Emanating from the rule of law in criminal law, ne bis in idem is mainly regarded as a means of protecting the
individual against possible abuses by the State of its ius puniendi.® The State should not be allowed to make
repeated attempts to convict an individual for an alleged offence. At the same time, the principle of ne bis in
idem is also strongly connected to the legitimacy of the legal system, especially to legal certainty and
equity.* Based on the idea of “aequitas”, the individual, once having been subjected to the distress of criminal
proceedings, should remain secure from further embarrassment. From the point of view of legal certainty, all
European States recognise that once ordinary appellate remedies have been exhausted, or the relevant time
limit for appeal has expired, a conviction or acquittal is to be regarded as irrevocable, and it acquires the
quality of res judicata.®

Besides the above-cited rationale embedded in the rule of law, the ne bis in idem principle may also be based
on economic considerations in that it prevents costly multiple prosecutions and creates incentives for effi-
cient coordination between prosecutors.® This rationale is also important at the transnational level, where ef-
ficient coordination between different jurisdictions must be secured.

The ne bis in idem principle contains two different prohibitions: (1) the prohibition of double punishment, i.e.,
that no one should be punished twice for the same act; and (2) the prohibition of double prosecution, i.e.,
that no one should have to face more than one prosecution for the same act.’

Based on the content described above, the ne bis in idem principle, as elaborated in the national legal sys-
tems, has three major characteristics. Firstly, it is a principle that is limited to criminal justice.® This means
that the ne bis in idem principle does not, in general, exclude administrative or civil proceedings and sanction-
ing for an act which has already been dealt with in the criminal justice system. Similarly, previous disciplinary,
civil, or administrative convictions usually do not bar criminal proceedings.’
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Secondly, the ne bis in idem principle applies only when the criminal decision has become final and irrevoc-
able, such that no appellate remedy is available.'® Thus, provisional measures in criminal proceedings or in
the pre—trial stage do not have a ne bis in idem effect. It is, therefore, generally accepted that final judge-
ments on the merits of the charge (conviction or acquittal) result in ne bis in idem. Meanwhile, it has also be-
come widely recognised that out-of-court settlements common in the criminal procedural law of most na-
tional legal systems have the same status as final judgements and also have a ne bis in idem effect.'’

Thirdly, the ne bis in idem principle applies in most national legal systems in respect of the same natural per-
son. In those legal systems that recognise the criminal sanctioning of legal entities, it is therefore usually ac-
cepted that both the individual and the legal entity may be prosecuted and sanctioned for the same act.

Il. The Transnational ne bis in idem Principle in the
European Union

As European integration advanced and the creation of an Area of Freedom, Security and Justice became
more and more tangible, the concurrence among national criminal jurisdictions of the Member States turned
into a daily problem of law enforcement in the European Union. In order to avoid double prosecutions, Art. 54
of the CISA contained an explicit rule on the transnational application of ne bis in idem.

According to Art. 54 of the CISA: “A person whose trial has been finally disposed of in one Contracting Party
may not be prosecuted in another Contracting Party for the same acts provided that, if a penalty has been
imposed, it has been enforced, is actually in the process of being enforced or can no longer be enforced un-
der the laws of the sentencing Contracting Party.”

It follows from the wording of Art. 54 that it does not limit the ne bis in idem principle to the prohibition of
double punishment, but also forbids double prosecution. Art. 55 of the CISA, however, waters down this gen-
eral prohibition by allowing for three categories of exemptions from the application of Art. 54:

* The territoriality exception, according to which acts are exempted that took place in whole or in part in
one Member State’s own territory;

* The national security exception, according to which acts that constitute an offence against national se-
curity or other equally essential interests of a Member State are exempted;

« The national official exception, according to which acts that have been committed by a Member State’s
own officials in violation of the duties of their office, are exempted.’?

+ Even in cases where a Member States resorts to one of these three exemptions, it must nevertheless
apply the principle of deduction according to Art. 56 of the CISA.

1. General rules of interpretation

The preliminary rulings delivered by the ECJ on the interpretation of Art. 54 of the CISA crystallise mutual
trust and safeguarding the right to freedom of movement as general rules for the transnational application of
the ne bis in idem principle.’®

In this sense, the ECJ has repeatedly emphasised that Art. 54—58 of the CISA are based on Art. 34 and 31 of
the Treaty on European Union (TEU) and thereby imply that Member States have mutual trust in each other’s

criminal justice systems.’* Mutual trust means that each Member State “recognises the criminal law in force
in other Member States even when the outcome would be different if its own national law were applied.”’®
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The concept of mutual trust was thus employed by the ECJ to underpin that “the application of Art. 54 of the
CISA [is not] made conditional upon harmonisation, or at least approximation, of the criminal laws of the
Member States.”'® Separating the application of the ne bis in idem principle from the national criminal laws
of the Member States opened the possibility for the ECJ to set autonomous standards for its transnational
application.

The argumentation of the ECJ makes clear that the Court considers the ne bis in idem principle enshrined in
Art. 54 of the CISA to be based on the concept of mutual recognition. In the widest sense, mutual recognition
means that Member States recognise the criminal decisions of other Member States without any further
formalities, thus giving them the status of a domestic decision. Though this viewpoint has been hotly de-
bated among academics,'’ the ECJ’s case law on the ne bis in idem principle leaves no doubt that the Court
utilises the concept of mutual recognition in connection with the ne bis in idem principle as a means of
identifying rules for the coexistence of multiple criminal jurisdictions in the European Union. Interpreting the
ne bis in idem principle enshrined in Art. 54 of the CISA on the basis of the mutual recognition principle has
far-reaching consequences for the interpretation of the elements of the ne bis in idem principle, as will be
shown below in Sections 2- 4.

Before looking into the elements of the ne bis in idem principle, attention should be drawn to the second gen-
eral guideline of its application as developed by the ECJ. The ECJ already emphasised in its first decision on
Art. 54 of the CISA that there is an intrinsic link between Art. 54 of the CISA and the free movement of per-
sons:'8 the “right to freedom of movement is effectively guaranteed only if the perpetrator of an act knows
that, once he has been found guilty and served his sentence, or, where applicable, been acquitted by a final
judgment in a Member State, he may travel within the Schengen territory without fear of prosecution in an-
other Member State on the basis that the legal system of that Member State treats the act concerned as a
separate offence.” The fundamental right to free movement could be undermined if individuals had to face
several prosecutions for the same criminal behaviour within the European Union. The Court held that the ob-
jective of Art. 54 of the CISA is “to ensure that no one is prosecuted on the same facts in several Member
States on account of his having exercised his right to freedom of movement.""®

This “pro-free movement” approach, was however, streamlined and further elaborated by the ECJ in Miraglia.
The ECJ established that the objectives of the TEU must be properly taken into account when interpreting the
ne bis in idem principle. Consequently, in an Area of Freedom, Security and Justice, “the free movement of
persons is assured in conjunction with appropriate measures with respect to [...] prevention and combating
of crime.”?? The right to freedom of movement, therefore, cannot run counter to the objective of “providing
citizens with a high level of safety” as proclaimed in Art. 29 of the TEU. The prevention and combating of
crime may, under certain conditions, restrain the right to freedom of movement and thus the ne bis in idem
principle. The interpretation of the ne bis in idem principle has to balance these conflicting interests.

2. The meaning of idem for the purposes of Art. 54 of the CISA

Although all official language versions of the CISA refer to the “same acts”,?! the interpretation of this phrase
triggered quite some academic debate even before the ECJ had the opportunity to address this question.
The central debate on idem was whether “same acts” should be understood in a legal sense, as acts consti-
tuting the same offence in two or more systems,?? or in a (broader) factual sense as “same facts”,?3 or as a
combination of these two as the same protected legal interest.?

Relying on the concept of mutual recognition and freedom of movement, the ECJ clarified in Van Esbroeck?®
that the only relevant criterion for the purposes of Art. 54 of the CISA is that there should be an “identity of
the material facts, understood in the sense of the existence of a set of concrete circumstances which are in-
extricably linked together in time, in space and by their subject matter.”?® The Court went on to emphasise

¢ https://doi.org/10.30709/eucrim-2009-002 4/M



Ligeti - eucrim 1/2009

that “[b]ecause there is no harmonisation of national criminal laws, a criterion based on the legal classifica-
tion of the acts or on the protected legal interest might create as many barriers to freedom of movement
within the Schengen territory as there are penal systems in the Contracting States.”?’ Viewed from the per-
spective of mutual recognition and free movement, the ECJ strived to develop rules of an autonomous inter-
pretation of Art. 54 of the CISA that does not depend on the national criminal laws of the Member States.?8
Such autonomous interpretation was enabled only by a factual approach.

The ECJ reaffirmed and further outlined its approach in Van Straaten,?® where it pronounced that a lack of
complete identity of the material facts does not prevent the application of the ne bis in idem principle.®° For
example, the place of commission may change (as, e.g., in Van Esbroeck) or the commission may stretch
over a longer period of time (as, e.g., in Kraaijenbrink).

To help the task of the national judge, the ECJ put the Van Esbroeck standard in a concrete context with re-
gard to the illegal smuggling of narcotic substances, contraband tobacco, and other goods. The ECJ expli-
citly stated “that punishable acts consisting of exporting and importing the same illegal goods and which are
prosecuted in different CISA Contracting States constitute conduct which may be covered by the notion of
‘'same acts’ within the meaning of Article 54 of the CISA."3' The ECJ has, however, always underlined that the
definitive assessment as to whether the concrete circumstances constitute the same act for the purposes of
Art. 54 of the CISA is the task of the competent national courts.

3. The meaning of “finally disposed of” for the purposes of Art. 54 of the
CISA

The wording of Art. 54 of the CISA concerning the types of decision that should bar further prosecution is

not homogenous in the various language versions: in German rechtskréftig abgeurteilt, in Dutch onherroepelijk
vonnis, in French définitivement jugée. There has been a wide consensus that conviction or acquittal pro-
nounced by a criminal court falls within the scope of Art. 54 of the CISA. It was, however, unclear, whether
Art. 54 of the CISA requires res iudicata in a material sense, i.e., that the decision of the first prosecuting
State definitively bars further prosecution at the national level.®? In addition, there have been differing opin-
ions regarding whether out-of-court settlements and procedural agreements also fall within the scope of the
ne bis in idem principle.33

The first preliminary reference to the types of decisions having a ne bis in idem effect concerned out-of-court
settlements.®* Here, the ECJ held that Art. 54 of the CISA neither requires that a court is involved in the pro-
cedure nor that the decision in which the procedure culminates takes the form of a judicial decision.3® Ac-
cording to the Court, a “decision of an authority required to play a part in the administration of criminal
justice in the national legal system concerned”3® is sufficient to trigger a ne bis in idem effect if the accused
undertakes “to perform certain obligations prescribed by the Public Prosecutor, [which] penalises the unlaw-
ful conduct”®’ allegedly committed by him/her. Thus, the ne bis in idem principle laid down in Art. 54 of the
CISA “also applies to procedures whereby [..] the Public Prosecutor of a Member State discontinues criminal
proceedings brought in that State, without the involvement of a court, once the accused has fulfilled certain
obligations and, in particular, has paid a certain sum of money determined by the Public Prosecutor.”38

The very broad interpretation given in Géziiték and Briigge to the phrase “finally disposed of” as part of the ne
bis in idem principle suggested that this principle may also apply to situations where national law bars fur-
ther prosecution based on a purely formalistic ground. This was at issue in Miraglia®® where the ECJ expli-
citly held that Art. 54 of the CISA does not apply “to a decision of the judicial authorities of one Member
State declaring a case to be closed, after the Public Prosecutor has decided not to pursue the prosecution on
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the sole ground that criminal proceedings have been started in another Member State against the same de-
fendant and for the same acts, without any determination whatsoever as to the merits of the case.”

In its examination of the case law of the ECJ, Wassmer rightly concluded that, in Miraglia, the ECJ did not
made the examination of the merits of the case an absolute condition for the application of Art. 54 of the
CISA.%0 It rather aimed at streamlining its ruling in Goziiték and Briigge so as to exclude from the scope of
the ne bis in idem provision decisions that “clearly run counter to the very purpose of the provisions of Title VI
of the Treaty on European Union [..] namely: to maintain and develop the Union as an Area of Freedom, Se-
curity and Justice."*’

The fact that situations — in which national law bars further prosecution based on a purely formalistic ground
— may be covered by Art. 54 of the CISA as long as they do run counter to the objectives of the TEU is con-
firmed by two further rulings in Van Straaten*? and Gasparini*®.

In Van Straaten, the Court held that the ne bis in idem principle applies in respect of a decision of the judicial
authorities of the Member States by which the accused is acquitted for lack of evidence.** The ECJ stipu-
lated that “in the case of a final acquittal for lack of evidence, the bringing of criminal proceedings in another
Contracting State for the same acts would undermine the principles of legal certainty and of the protection
of legitimate expectations”*® and would jeopardise the exercise of the right to freedom of movement.*®
Moreover, the ECJ mentioned that — taking into account its ruling in Miraglia — an acquittal for lack of evid-
ence presupposes the assessment of the merits of the case.*’

Similarly, the ECJ ruled in Gasparini that the ne bis in idem principle also applies in respect of a court’s de-
cision of a Member State by which the accused is finally acquitted because prosecution of the offence is
time-barred.*® To arrive at this conclusion, the ECJ recalled again the aim of Art. 54 of the CISA, namely to
ensure the exercise of the right of free movement,*® which would be undermined by a second prosecution. In
Gasparini, the ECJ again adopted a “pro-free movement and mutual trust reasoning” and decided not to fol-
low the suggestions of the Advocate General. The latter argued, by referring to Miraglia, that since an acquit-
tal due to lapse of time implies that there had been no assessment whatsoever of the unlawful conduct of
the defendant, such an acquittal should not bar a second prosecution in another Member State.*° Contrary to
this, the ECJ clarified in Gasparini that the assessment of the merits of the case is not a general condition for
the transnational application of the ne bis in idem principle. It reconfirmed that the interpretation of Art. 54 of
the CISA may by no means depend on the national criminal laws of the Member States.

Finally, the ECJ clarified in its recent ruling in Turansky that “a decision which does not, under the law of the
first [prosecuting State] definitively bar further prosecution at national level cannot, in principle, constitute a
procedural obstacle to the opening or continuation of criminal proceedings in respect of the same acts
against that person in another Contracting State.”>! In line with its decision in Géziiték and Briigge, the Court
has accepted in Turansky that a final decision can come from a police authority that examined the case.
However, in Turansky, the decision of the Slovak police authority did not preclude under Slovak law the institu-
tion of new criminal proceedings in respect of the same acts in the territory of the Slovak Republic. Con-
sequently, the decision of the Slovak police authority did not preclude proceedings in another Member State.
The Court thereby underlined the importance of res judicata in a material sense for the application of Art. 54
of the CISA.

4. The enforcement condition in Art. 54 of the CISA

According to Art. 54 of the CISA, the prohibition on criminal prosecutions for the same acts applies only if “it
has been enforced, is actually in the process of being enforced or can no longer be enforced under the laws
of the sentencing Contracting Party.” The reason for the enforcement condition in Art. 54 of the CISA is to
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avoid having those who successfully fled from justice to another country invoke the ne bis in idem principle
and thereby impede punishment.

In Kretzinger, the referring court asked whether a suspended custodial sentence may be regarded as a sen-
tence that is enforced, or is actually in the process of being enforced.? The Court confirmed that since “a
suspended custodial sentence penalises the unlawful conduct of a convicted person, it constitutes a penalty
within the meaning of Art. 54 of the CISA. That penalty must be regarded as ‘actually in the process of being
enforced’ as soon as the sentence has become enforceable and during the probation period.”>® The ECJ also
noted that the very wording of Art. 54 of the CISA allows for taking into account only sanctions applied after
the trial of the person in question has been finally disposed of. Therefore, procedural coercive measures pre-
ceding the final judgment, such as, e.g., police custody and detention on remand pending trial, fall outside
the scope of the ne bis in idem principle.>*

Especially with a view to the above-mentioned reason for the enforcement condition — namely that those
who successfully fled from justice to another country should not be in a position to invoke the ne bis in idem
principle —, the question arose as to whether Article 54 of the CISA should be understood in such a way that
the penalty imposed by the sentencing State must have been capable of being enforced at least on the date
it was imposed. This was the issue of the reference for a preliminary ruling in Bourquain, where the ECJ de-
cided “that the ne bis in idem principle, enshrined in Article 54 of the CISA, is applicable to criminal proceed-
ings instituted in a Contracting State against an accused whose trial for the same acts as those for which he
faces prosecution was finally disposed of in another Contracting State, even though, under the law of the
State in which he was convicted, the sentence which was imposed on him could never [...] have been directly
enforced.”*® In this way, the Court once again underlined that the EU-wide application of the ne bis in idem
principle cannot depend on the national criminal laws of the Member States.

lll. Is Further Legislative Action on ne bis in idem
Necessary?

The overall jurisprudence of the European Court of Justice on the interpretation of Art. 54 of the CISA has de-
veloped a set of rules that is not dependent on the national criminal laws of the Member States. By rejecting
categories of the national legal systems, the Court has given preference to the exercise of the right to free
movement, which may not be hindered by the national criminal laws of the Member States.*® It is new in the
Court’s approach, however, that the ne bis in idem principle in the interstate relations of the Member States
must be related to mutual recognition. The Court reaffirms thereby that Member States are obliged to recog-
nise decisions of other Member States even if there are substantial differences between their legal systems.
According to the Court, such recognition should prevail even if it was adopted on purely formalistic grounds
as long as recognition of a criminal decision of another Member State does not run counter to the objectives
of the Treaty. Such formalistic grounds may derive both from the substantive and procedural criminal laws of
the Member States, such as, e.g., age of criminal responsibility, lapse of time, pardon, or lack of evidence.
The ECJ does not distinguish between substantive and procedural grounds of termination; if one Member
State finally terminates the prosecution of the defendant, such a decision seems to trigger the application of
ne bis in idem in other Member States, except for cases in which it would run counter to the objectives of the
TEU.

The Commission Staff Working Document drawn up in 2005 raised the dilemma that the balance struck by the
ECJ in interpreting the ne bis in idem principle might lead to undesirable consequences in cases where the
discharging authority has ignored relevant interests of another Member State.®’ Therefore, the Commission
is seeking ways of protecting individuals from multiple prosecutions without their having to resort to ne bis in
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idem.>® Indeed, one major weakness of the principle from the viewpoint of the defendant is that it does not,
as currently framed, actually prevent multiple prosecutions. In order to strengthen the fundamental rights
character of the ne bis in idem principle, the Commission suggests removing the exceptions and conditions
contained in Art. 54-55 of the CISA.

Even though one may agree with the Commission that the optional derogations based on the territoriality, na-
tional security, and national official exemptions contained in Art. 55 of the CISA® unjustifiably prioritise the
interests of national sovereignty and criminal prosecution over the fundamental rights of the person prosec-
uted and thereby run contrary to the objective of an “area of justice” as proclaimed in Art. 29 of the TEU, lift-
ing the derogations will not solve the remaining problems of the ne bis in idem principle. It is not only the de-
tails of the concrete application of the ne bis in idem principle that are still unclear, but also the more funda-
mental issue concerning the rationale of ne bis in idem at the transnational level. As has been explained earli-
er, the ne bis in idem principle was founded in the national legal systems upon the twofold basis of securing
due process rights for the individual and securing the finality of judgments in order to legitimise the legal or-
der. The jurisprudence of the ECJ has not yet struck the balance between the contending values of legal cer-
tainty and material justice at the transnational level. In light of the case law on idem, it is not evident whether
all situations in which national law bars further prosecution based on a purely formalistic ground are covered
by Art. 54 of the CISA as long as they run counter to the objectives of the TEU. Or would the ECJ only accept
such decisions provided that “the accused has fulfilled certain obligations and, in particular, has paid a cer-
tain sum of money determined by the Public Prosecutor?” In other words, it is unclear which weight the Court
attributes to res judicata and legal certainty. In this respect, the Turansky judgment still leaves open whether
the final decision of an investigating body other than the Public Prosecutor - such as, e.g., the police — could
result in ne bis in idem, provided that such a decision bars further prosecution at the national level.

V. Conclusion

It clearly emerges from the analysis of the jurisprudence that the ECJ faces great difficulties when trying to
define rules for the transnational application of legal principles. This is partly a consequence of the nature of
the preliminary ruling procedure where the ECJ may only decide on the very legal problem referred to it.
Therefore, the suggestion of the Commission to adopt more coherent and detailed rules on the conflicts of
jurisdiction and the ne bis in idem principle is certainly well founded. The two legislative proposals®® brought
forward so far have, however, ended in talk only. The very recent Presidency proposal for a framework de-
cision on prevention and settlement of conflicts of jurisdiction in criminal proceedings®' does not contain
stringent criteria for selecting jurisdiction either. Rather, it is limited to the strengthening of cooperation and
coordination between the Member States. The further specification of the transnational ne bis in idem prin-
ciple therefore remains the job of the ECJ.
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