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As explicitly mentioned in the Treaty of Nice,1 and preceded by a provisional unit (“pro-Eurojust”),2 Eurojust

was established through a Decision of 28 February 2002.3 The latter was amended by the Decision of 16

December 2008 on the strengthening of Eurojust.4 Shortly after the celebration of its 10th birthday in 2012,

Eurojust became the subject of a new reform. On the 17th of July 2013, the Commission presented a propos‐

al for a Regulation on the European Union Agency for Criminal Justice Cooperation (Eurojust), based on Art.

85 of the Treaty on the Functioning of the EU (TFEU).5 This initiative was introduced at the same time as the

proposal for a Regulation establishing the European Public Prosecutor’s Office (EPPO).6

As stated in the title of this article, this analysis aims to give an overall review of the proposal for a

Regulation on the European Union Agency for Criminal Justice Cooperation (Eurojust). It will be divided into

two parts. The first part will be devoted to the main innovative features of the initiative and to the main

improvements it brings (I). The second part will highlight some disappointing features or sources of concern

(II).

I. Main innovative features and improvements

The proposal certainly contains some interesting innovative features. Among them, six important improve‐

ments are worth underlining. But all of them raise questions, doubts, or suffer from limits.

A. 

A first major improvement results from the entry into force of the Lisbon Treaty and from the communitariza‐

tion it realizes: the new instrument  namely a regulation directly applicable in the EU Member States  has a

much stronger legal impact than the current Eurojust decision, and it will be subject to the full range of the

ECJ’s competences. This is essential in order to ensure the effectiveness of the future regulation, its uniform

interpretation, and the judicial control of Eurojust’s acts.

There is a price to pay, however, namely the rise of variable geometry  what about the UK, Ireland, and

Denmark?  and the numerous questions concerning especially the scope of the ECJ’s control of Eurojust’s

acts.

B. 

A second major improvement consists in the intensification of the development launched by the Decision of

16 December 2008 on the strengthening of Eurojust. It introduced important amendments, mainly aimed at

reinforcing the effectiveness of Eurojust and its capacity to deal with its task.7 As it is well known, however,

these amendments remained limited8 and disappointed many observers. The draft Eurojust regulation con‐

stitutes an intensification of the development launched by the 2008 decision in three main respects:

- It further reduces the characteristic asymmetry of Eurojust (1);

- It further strengthens the provisions on the exchange of information between national authorities and

national members of Eurojust (2)

- It further clarifies Eurojust’s relations with some partners (3).

1) The existing differences between national members of Eurojust have considerably impeded its work.9 This

is why the 2008 decision aimed to approximate the national members’ powers, their place of work, their

staff, and their term of office. The draft Eurojust regulation goes further in this direction. This is particularly
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clear10 regarding the national members’ powers when one compares, on the one hand, the current Art. 9b to

9e) of the Eurojust decision and, on the other hand, Art. 8 of the draft Eurojust regulation. The same

difference is made between three categories of powers: ordinary powers, powers exercised in agreement

with a competent national authority, and powers exercised in urgent cases. However, new ordinary powers

have been added, mainly the power to issue and execute requests.11 Such power is provided for in the cur‐

rent Eurojust decision, but it can only be exercised in agreement with the competent national authority.12

New powers in urgent cases have been added as well, namely the power to order investigative measures.13

In addition, the national safeguard clause, which is currently provided for in Art. 9e), has been abolished. This

is a widescale and vague exemption allowing the powers exercised in agreement with a competent national

authority or the powers exercised in urgent cases not to be granted, in cases in which granting any such

powers to the national member is contrary to constitutional rules or fundamental aspects of the criminal

justice system.

These changes should allow for more consistency in the powers conferred to national members and should

also, generally speaking, lead to a strengthening of the national members’ powers.

However, they raise three questions:

The first question is whether these changes would lead to a strengthening for all national members? Does a

risk of reduction of powers for some national members exist, 14and, consequently, a risk of regress? How

can it be ensured that the Member States are free to go beyond these minimum powers? A solution could be

to add a sentence making clear that these are minimum standards but that the Member States are free to

grant their national members additional powers. The question is then, of course, whether such a provision

would be in line with the legal nature of a regulation. In answering such question, one should not be too

formalistic considering the existence of similar provisions in regulations adopted in other EU policies, e.g.,

common agricultural policies. One should, however, be aware of the fact that the insertion of such a

sentence, according to which the Member States are free to grant their national members additional powers,

would restrict the approximation impact of the text accordingly.

The second question concerns the term “in accordance with national legislation,” which are used in Art. 8 of

the proposal. What is the exact meaning of these words and why are they used only once, namely concerning

controlled deliveries?

The third question results from the abolition of the current exemption clause of Art. 9 e) and the loss of

flexibility it entails: wouldn’t this create difficulties in some Member States as to the division of competences

and the balance of powers between judges, prosecutors, and the police? When assessing such difficulties,

however, one should not forget the impact of the new proposed text, which is the instrument of a new

generation for cooperation in criminal matters, i.e., a regulation.

A missed opportunity needs to be highlighted as well: further steps could have been taken down the road

towards more approximation between national members and especially towards the definition of a common

profile. The silence of the proposal concerning the appointment criteria of the national members is quite

surprising. It is neither consistent nor understandable to approximate the national members’ powers but not

their appointment conditions. It would, for example, be necessary to require a high level of and longstanding

practical experience in the field of criminal justice.15

2) The 2008 Eurojust decision enhanced the national authorities’ duties in terms of the transmission of

information to Eurojust.16 The draft Eurojust regulation pursues such a shift.17 The need for Eurojust to re‐

ceive proper information is, of course, essential.
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From the first national reports of the 6th round of peer evaluation, however, it appears that the implementa‐

tion of Art. 13 of the Eurojust decision raises difficulties and that Eurojust’s feedback on the basis of Art.

13a) could be improved.18 Consequently, the question arises as to whether it is a good idea to aim for a

strengthening of the duties of national authorities in this respect without first analyzing these difficulties.

3) The 2008 decision already brought specifications regarding Eurojust’s relations with some partners19 but

they were limited. The draft Eurojust regulation offers more clarifications. Art. 40 about the Eurojust-Europol

relations is one example: it foresees the access for Europol to Eurojust information. In fact, it ensures

reciprocity, since it more or less mirrors Art. 27 of the draft Europol regulation.20 But the precisions are still

too limited. For instance, Art. 42, para 2 of the draft Eurojust regulation regarding its relations with OLAF is

even more restricted than the current Art. 26 of the Eurojust decision.

The articulation and complementarity between the existing actors need to be further reflected upon. Two

examples can be mentioned. The first example concerns the relations between Eurojust and Europol.

Eurojust’s role in the joint investigative teams (JITs) is strengthened,21 which is positive. These provisions

are quite similar, however, to the provisions on Europol’s role in the JITs as proposed in the draft Europol reg‐

ulation.22 This creates a risk of overlap of mandates and tasks between the two agencies. The second

example is related to the relations between Eurojust and the EPPO: both draft regulations23 show a lack of

vision as to the implementation of the expression in Art. 86 TFEU “from Eurojust.” One can even wonder

whether such expression is implemented by the proposal, Eurojust and the EPPO clearly being conceived as

two different bodies. If the growing idea is to “nationalize” the EPPO as much as possible, then I plead for

much more integration between the two bodies.

There is also a lack of consistency between the respective instruments. Two examples can be mentioned

here as well. First, there are discrepancies between the lists of types of offences, which Eurojust and Europol

are competent for, in spite of the Commission’s will to ensure that they are identical.24 Second, the articula‐

tion of competences between Eurojust and the EPPO regarding PIF crimes is unclear. Art. 3, para 1 of the

draft Eurojust regulation excludes Eurojust’s competence in the field of protection of the EU’s financial

interests (PIF), which is problematic, since it should support the EPPO in the PIF field anyway. Besides, there

is a contradiction between Art. 3, para 1 excluding Eurojust’s competence in the PIF field and in Annex 1 of

the proposal on Eurojust, which mentions PIF among its fields of competence.

A missed opportunity should also be emphasized: the draft regulation does not organize a clear distribution

of tasks and of cases between Eurojust and the European Judicial Network (EJN).25 Consequently, the prob‐

lematic and usual issue of the complementarity between both actors remains. This is regrettable, all the

more so as this issue was explicitly mentioned in nearly every national report published within the framework

of the 6th round of evaluation.

C.

A third major improvement is the strengthening of the European nature of Eurojust, which is particularly

represented by the abolition of the distinction between the national members’ powers exercised as compet‐

ent national authorities and as Eurojust national members. According to the proposal, national members

should always be acting as “Eurojust” when exercising their operational functions26 and no longer as national

authorities. This is, of course, an important novelty if it favors the emergence of European interests and if it

allows the national members to better serve the EU criminal justice area.

Two remarks are permitted in this context. First, such a change does not result in the end of Eurojust’s hy‐

bridity.27 The national members would still wear “two hats:” they would only act as members of the college of

Eurojust in their operational functions but continue to be national representatives in their management
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functions. Second, the abolition of the distinction between the national members’ powers exercised as

competent national authorities and as Eurojust national members could be “une arme à double tranchant,”

i.e., entail a “perverse effect,” namely the loss of their embedment in the national judicial landscape. It is

essential to have national members with a double anchorage, both at the national and European levels.

D. 

A fourth major improvement is the better “readability” of numerous provisions. One example is the draft Art.

8 concerning national members’ powers. It is much easier to read and understand than Art. 9 b) and f. of the

current Eurojust decision. Of course, however, as previously stressed, such changes raise numerous ques‐

tions. A second example concerns the types of offences for which Eurojust is competent, which are listed in

Annex 1 to the draft regulation and are no longer defined by reference to Europol’s scope of competences. As

seen previously, however, the proposed text is not exempt from criticism either.

E. A fifth major improvement is the taking into consideration of the specific and judicial nature of Eurojust. In

this respect, an important change concerns the rules on transparency and access to documents. According

to the current applicable regime, all Eurojust documents are submitted to the general EU regime for access

to documents, namely Regulation 1049/2001 of 30 May 2001.28 Such a regime creates major trouble as to

the case-related documents. Hence, the proposal improves the situation: its Art. 60 maintains the application

of the general EU regime but only to Eurojust documents that relate to Eurojust administrative tasks and no

longer to the case-related documents.

Such a specific judicial nature should be taken into consideration in other respects as well. One should, for

example, avoid granting the Commission a potential influence on the nature and focus of the operational

work of Eurojust.

F. 

A sixth and last major improvement is the strengthening of the democratic control of Eurojust. But is Art. 85,

para 1, subpara 3 TFEU correctly implemented? In spite of its title,29 Art. 55 of the draft Eurojust regulation

mainly organizes the involvement of the European Parliament in the evaluation of Eurojust activities, whereas

the treaty mentions the involvement of both the European Parliament and the national Parliaments.

II. Main sources of disappointment or worry

Five disappointing features or sources of worry will be addressed in the following.

A. 

A first source of disappointment is the circumvention of the “good governance timeline.” The simultaneous

introduction of the two proposals for the Eurojust regulation and for the EPPO regulation is not easily

understandable. Many academics, including the author of this article, are quite impatient to see the EPPO be

established: it is one of the most interesting prospects in the EU criminal law field to date. A more logical and

reasonable timeline would have been the following: (i) assessment of the changes introduced by the 2008

Decision on Eurojust and final report of the sixth round of peer evaluation; (ii) if justified on the basis of such

assessment, use of the possibilities to strengthen Eurojust’s powers, as provided for by Art. 85 TFEU,

including competences in the PIF field; (iii) assessment of the added value of such a reform; (iv) if the latter

is not sufficient, then recourse to Art. 86 TFEU and establishment of an EPPO.
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Such circumvention of the “good governance timeline” unfortunately deeply impacts the Commission’s pro‐

posal for an EPPO regulation. It also impacts the proposal for a Eurojust regulation. The latter could not be

grounded on the conclusions of the 6th round of evaluation, as this round is still ongoing,30 and will only be

concluded in 2014. The negotiators should take this evaluation exercise into consideration as much as

possible. Consistency between both negotiations and between the two resulting final regulations must be

ensured. Coherence should of course also be guaranteed with the final version of the Europol regulation.

B. 

A second source of concern consists in the risks of regress or regresses resulting from the draft Eurojust

regulation.

Besides the above-mentioned risk of decreasing the powers of some national members, two regresses are

worth mentioning.

First, Eurojust’s scope of intervention is reduced as a result of the abolition of the possibility to extend

Eurojust’s competence to types of offences not explicitly foreseen, at the request of a competent authority.

Such an option is currently provided for in Art. 4, para 2 of the Eurojust decision. This means that the

frequent cases in which Eurojust’s support is requested by national authorities  such as requests to

facilitate the execution of mutual legal assistance requests or mutual recognition instruments irrespective of

the type of crime included in the list – would be excluded from Eurojust’s competence.

Second, whereas Eurojust administration is mentioned several times in the current Eurojust decision,31 it is

not mentioned anymore in the draft proposal. This is most likely an omission, which should soon be correc‐

ted.

C. 

Besides those issues previously mentioned, some other missed opportunities should be highlighted.

The proposal is considered too ambitious by some observers and too modest by others. I belong to the

second category. The political choice made by the Commission was not to implement Art. 85, para 1, third

sentence of the TFEU and to keep Eurojust as a mediator/facilitator, without any decision-making powers vis-

à-vis national authorities. I tried to show elsewhere why such move towards vertical cooperation is neces‐

sary.32 I will not come back to this, but I see the Commission’s choice as a missed opportunity to improve

Eurojust’s efficiency. This political choice is understandable on the basis of the “it is not the right time

argument.” It is even less justified then to use the possibility provided for by Art. 86 TFEU, which implies a

higher level of verticalisation.

Second, one of the main purposes of the draft Eurojust regulation is to reform Eurojust’s structure and

governance. The need for such reform - as the necessity to keep the administrative burden on national

members to the minimum - is unanimously accepted. This is indeed one of the explicit objectives of the pro‐

posal.33 Whether the proposal will enable such an objective to be reached is rather unlikely, because national

members still have a dual role entailing both management and operational functions and because the

college is still heavily involved in administrative matters.34

D. 

Besides the lack of vision related to the relations between Eurojust and the EPPO, which has already been

highlighted, the proposal also suffers from a lack of vision concerning Eurojust’s tasks. The draft Art. 2
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remains similar to the current provision. But it inserts the interesting concept of “serious crime requiring a

prosecution on common bases” of Art. 85, para 1 TFEU. It does not, however, define this new notion. Recital

9 gives further clarifications but it remains quite traditional, since it refers to situations for which Eurojust is

already competent, namely cases where investigations and prosecutions affect only one Member State and

a third State and cases affecting only one Member State and the EU. To strengthen the European nature of

Eurojust, would it not be possible to cover cases where the need for a common strategy is felt, which refers

to an EU approach to crime, i.e., to an EU criminal policy?35

E. 

Last but not least, according to the explanatory memorandum accompanying the draft regulation, Eurojust

should support the EPPO on a “zero cost” basis.36 Such a formula is understandable considering the need

not to frighten the Member States concerning the costs of the proposed system. How it will be realized in

practice, however, remains a mystery to me, unless there is a possibility of charging the EPPO for the support

services supplied by Eurojust.37 Such a “zero cost rule” should neither be detrimental to the efficiency of

Eurojust itself nor mortgage the EPPO functioning.

III. Conclusion

These were some observations about the draft Eurojust regulation. Negotiations have been underway since

the end of the summer and do not seem to be easy. It remains to be seen what their outcome will be. Let us

hope that the final result will allow us to improve the consistency and efficiency of the Area of Freedom,

Security and Justice.
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