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ABSTRACT 

The article analyses OLAF’s future role in light of the establishment
of the EPPO under Regulation 2017/1939. Although OLAF remains
focused on administrative investigations, its mandate will increas‐
ingly intertwine with EPPO criminal proceedings under a “comple‐
mentarity model.” Klement highlights key challenges: avoiding du‐
plication  of  work,  ensuring  secure  and  efficient  information  ex‐
change, and reconciling the different natures of administrative vs.
criminal investigations. The risk of inadmissible evidence, conflicts
of competence, and strained relations with non-EPPO states is sig‐
nificant.  To  be  an  effective  EPPO  partner,  OLAF  must  raise  its
standards of guarantees and judicial control, gain easier access to
financial data, and ideally acquire legal personality to reinforce its
independence  and  accountability.  The  conclusion:  OLAF  now
stands “at the gates of criminal law” and requires reform to fully
support and complement the EPPO.
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I.  Introductory Remarks: OLAF and the Setting of the
EPPO

There were certain periods in the past that brought expectations of change in the legal position and powers

of OLAF (hereinafter also referred to as “the Office”) together with the entire layout of the system of

protection of the Union’s financial interests. Since establishment of the Office, the expected changes seemed

to be inextricably linked with the destiny of the European Public Prosecutor’s Office (the “EPPO”). The first

proposals concerning the project of the European Prosecutor1 were later rejected, however, and had no

effect on functioning of OLAF.

Discussions affecting the future existence of the Office gave OLAF a strong motivation and the ambition to

play a decisive role in designing the EPPO. The actual influence of the Office would not be diminished, even if

OLAF were to be “just” absorbed by the EPPO2 and become one of its chambers.3 Art. 86 TFEU envisaged,

however, the establishment of the EPPO from Eurojust, and it became obvious that international judicial

cooperation and financial investigations were two different disciplines. In this context, OLAF, unlike Eurojust,

disposed of a well trained staff, functioning administration, and technical background. The Office was

particularly interested in building up the EPPO when model studies on a more authoritative European

Prosecutor appeared.4 Later on the interest declined, when ideas about such a model were ultimately aban‐

doned and it became clear that the EPPO would be designed in a decentralised manner. In addition, it

appeared that OLAF was to further exist as a separate body, was not to investigate into the same facts

(unless requested by the EPPO), that it would focus on the investigation of administrative irregularities, and

that it would only assist and support the EPPO. This co-existence is referred hereinafter as the

“complementarity model”.5

Apparently overlapping competences of the future EPPO and OLAF gave even rise to opinions that OLAF

might not be needed anymore6 or that it would be possible to significantly reduce its staff, budget, and

capacity. But, if we look into the problem a little more closely, we inevitably come to the opposite conclusion.

II.  OLAF’s raison d’être

After the adoption of Regulation 2017/1939 (“the EPPO Regulation”),7 the EPPO will mainly deal with invest‐

igations of carrousel fraud/missing trader fraud/VAT fraud involving €10 million and above as well as

criminal offences infringing the financial interests of the EU above €10,000 according to Art. 22 of the EPPO

Regulation. OLAF will retain its competence to investigate irregularities and acts on suspicions of fraud,

corruption, or any other illegal activity affecting the financial interests of the EU. The Commission is counting

on OLAF – especially as regards investigations into VAT fraud8 – not to mention the recent adoption of the

“PIF Directive”,9 which broadened the criminal law competence for the protection of the EU’s financial in‐

terests and expanded the scope of OLAF investigations to cover VAT. Of course, OLAF will keep its exclusive

powers in the field of internal investigations10 and continue to proceed with coordinating the actions of the

Member States’ authorities in so-called “coordination cases.”11 The Office will still join national administrat‐

ive investigations opened on its request and take part in so-called mixed inspections.12 All these actions

have remained and will stay in place in the course of administrative proceedings, because only a small

percentage of OLAF’s agenda concerns clearly criminal cases or, in other words, only a very small percentage

of OLAF investigations are followed up by criminal proceedings in the Member States.

In addition to the existing powers and corresponding competences, however, OLAF will be obliged to broadly

assist the EPPO in preparatory steps for investigations of criminal offences. The Office will also assist the EU
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institutions, bodies, offices, and agencies with the preliminary evaluation of suspicions of offences to be

reported to the EPPO. OLAF (together with Eurojust and Europol) will be obliged to actively support the

investigations and prosecutions of the EPPO, which in turn will supply OLAF with information on cases falling

outside the competence of the EPPO but in which an administrative follow-up or recovery would be

desirable. This solution − to refer a case to OLAF after its dismissal by the EPPO13 − may become particu‐

larly popular at the EPPO in order to show that the EU authorities did not completely abandon the case (and

the rights or interests of the damaged party).14

III.  Challenges Ahead

1.  Challenges from the complementarity model

Notwithstanding, the established complementarity model (see above) will entail several problems and chal‐

lenges. It will be particularly demanding on the exchange of information and on the compatibility of the case

management systems of both OLAF and the EPPO. The necessity of the information exchange also requires

building secure lines between Brussels and Luxembourg, as it will have to run electronically and remotely.

The same holds true for cooperation and coordination of work in the EPPO, OLAF, and EUROPOL triangle.15 It

should be noted that the entire system of protection of the financial interests of the EU needs a certain

extent of authoritative coordination and supervision.16

The aim of the complementarity model is to avoid duplication of work. Indeed, OLAF shall not open any

parallel administrative investigation into the same facts17 if the EPPO is already conducting a criminal invest‐

igation. It may also be derived from the EPPO Regulation that OLAF should even discontinue its already

initiated investigation if such another exists. The key points are, however, the time needed for assessment

before concluding that a particular case falls within the competence of the EPPO and the nature of both

administrative and criminal investigations.

In the new architecture of protection of the financial interests of the EU, OLAF will continue to analyse and

assess information coming from various sources (including from the EPPO) in order to determine whether

there is a founded suspicion of occurrence of irregularities or more serious facts. If the preliminary

information leads to the opening of an administrative investigation, the national authorities and other

subjects are usually asked for their cooperation and further information and evidence. Their assistance as

well as gathering other evidence in the administrative investigation in order to determine whether elements

of crime exist and, therefore, whether the case falls within the competence of the EPPO may take consider‐

able time. In the majority of cases, the time needed for assessment before transferring the case to the EPPO

may be equal to the time currently needed for investigation before the final report is sent to national authorit‐

ies.18 Moreover, the EPPO Regulation does not contain provisions on resolution of conflicts of competence

between the two offices in situations in which either both of them wish to investigate or both would like to

refer a case to the other. While one can discern from the recitals and provisions of the EPPO Regulation that

the opinion of the EPPO should prevail, the legislator has left this question open and subject to conclusion of

a working agreement between OLAF and the EPPO.

Even more complex becomes the procedure if one looks at the way of transferring cases. Even after transfer‐

ring of a case, the EPPO may request OLAF to provide information, analyses, expertise, and operational

support in order to coordinate specific actions of the competent national administrative authorities and EU

bodies or to conduct an administrative investigation.19 Therefore, a case may be opened by OLAF, followed

by a period of administrative investigation in which elements of crime are determined and proven by the

collected evidence; the case may then be transferred back to the EPPO, which will continue it in a criminal

investigation. At the same time, the latter may task OLAF with launching its (now parallel) investigation into
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the same facts, because, e.g., a part of the investigation may concern a Member State not participating in

the EPPO project. Hypothetically, after dismissal of such a case by the EPPO, it may formally come back to

OLAF,20 even if, in reality, OLAF has never stopped dealing with the case.

Because of the duty to support the EPPO in multiple ways, OLAF will have to keep its force of current

structures. It may even have to create a new unit specializing in information flow and “case flow” between

the Office and the EPPO. OLAF will keep its full competence over cases in which damage to the financial

interests of the EU is less than €10,00021 and it will also be fully operational in the Member States not

participating in the EPPO project.22 From all the above-mentioned facts, the only possible conclusion is that

OLAF’s workload will not remain the same but instead be even heavier than it is today. Lastly, together with

the alleged agenda transfer from OLAF to the EPPO,23 transfer of some staff positions is also envisaged, but

this administrative step may be reconsidered, especially after the system becomes fully operational.

2.  Challenges from the different types of investigations

Another more serious point concerns the different nature of both types of investigations/proceedings in

situations in which OLAF would be acting on request of the EPPO in the sense of Art. 101(3) of the EPPO

Regulation. The EPPO will investigate, prosecute, and bring to judgment offenders against the Union’s

financial interests exclusively in the criminal proceedings. No matter which structural unit of the EPPO

requests OLAF to undertake an action (most probably the Permanent Chambers will request on behalf of the

EPPO), the request itself will originate from the criminal proceedings and be for the purposes of collecting

and giving evidence in criminal proceedings, including the criminal trial. Even if OLAF’s subsequent investiga‐

tion is “administrative” in nature, its clear purpose is collection of evidence for criminal proceedings on

request of the prosecutor – one of the parties to criminal trial. OLAF investigations on request of the EPPO

will be performed within the strict regime of supervision and guarantees provided both by the EPPO Regula‐

tion24 and by national law. This situation may be particularly painful in those Member States in which the

rights of the defence to take part in the pre-trial investigation are strong, and the evidence may be later

declared inadmissible by a court in the trial if such defence rights are not taken into account.25

The Member States that decided not to participate in the EPPO project had various reasons for doing so −

one of them being to keep complete control over their national criminal law jurisdiction. These Member

States then could consider an intervention of OLAF acting on request of the EPPO as bypassing the stand‐

ards of mutual legal assistance in criminal matters and even as interfering with their sovereignty.

But also OLAF’s involvement in the mechanisms of investigations within the participating states will pose

problems. The national law enforcement authorities and the European Delegated Prosecutors will be bound

by strict rules in criminal proceedings relating to fundamental rights and procedural guarantees. OLAF

should not be allowed to avoid mechanisms of control and supervision within the regime of Art. 101 of the

EPPO Regulation and to implement the investigation acts planned in the criminal proceedings under the

cover of an administrative investigation.26

The Permanent Chambers of the EPPO can hardly order prosecution in a Member State if documents

gathered by OLAF up to that point are not admissible evidence according to the procedural law in the given

state. Furthermore, the evidence gathered as part of such investigations performed on the request of the

EPPO could be subject to serious challenges based on lacking judicial control as well as on the lower level of

procedural rights and guarantees compared to (20 different) national criminal proceedings.

Another issue worth mentioning here are factual impacts on the proceedings. One of the reasons for the

establishment of the EPPO was the inability (lack of expertise), incapacity (lack of resources), or reluctance

(lack of will) of the national law enforcement authorities to proceed with criminal cases affecting financial
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interests of the Union. In many situations, if this inability/incapacity/reluctance were to be in favour of

national investigating authorities, the EPPO would desperately need a partner body that could step in if the

national authorities cannot or do not wish to proceed with individual investigative steps. The EPPO, as a

prosecuting body, will need an effective, reliable investigator. Although the EPPO Regulation has supplied

one with OLAF, the Office is not equipped with updated status, powers, and policies.

IV. Needed Solutions

Against this backdrop and in order to become an effective partner providing admissible evidence to the

EPPO, OLAF not only needs to raise its standards of guarantees, control, and supervision, but its powers

should also be levelled up to correspond to current threats in the field of financial fraud and to the future

further involvement of OLAF in VAT fraud investigations. Easy access to banking accounts and to databases

facilitating the exchange of information and international cooperation should be a standard if the EU

institutions as well as the OLAF Supervisory Committee wish the Office to act effectively within the due

process of law and the 12-month time limit set for its investigations. Any extension of powers, however,

should always go hand in hand with strengthened control over the empowered body, especially if the evid‐

ence gathered serve to prove guilt or innocence in criminal trials and thereby change the destinies of legal

entities and individuals.

In order to avoid challenges stemming from the different nature of both types of proceedings, the acts OLAF

performs at the request of the EPPO should be considered actions of the EPPO itself, and, as such, they

should be subject to judicial control by national judicial authorities and to review by the European Court of

Justice.27 In order to enhance the admissibility of evidence, the procedural guarantees and standards set for

the EPPO’s actions should apply equally to OLAF acting within the regime of Art. 101 of the EPPO Regulation.
28 OLAF can only benefit from self-reflection if it is based on judicial decisions controlling its individual

actions. It gives the Office a chance to shift away from practices that were challenged by the persons

concerned and defendants at the national courts and the Court of Justice of the EU in the past and from

doubts raised as to its independence and respect for fundamental rights and guarantees.

Lastly, even if OLAF is supposed to act independently from the Commission, the lack of legal personality and

organisational dependence on the Commission has always cast a shadow on the perception of OLAF’s inde‐

pendence, and the Office has always had to defend itself against allegations of being the “armed hand of the

Commission.” It is a fact that OLAF performs its investigations fully independent of the Commission and is,

in fact, more independent than some satellite bodies that are not part of the Commission.29 In order to dispel

lasting doubts about the influence of the Commission on OLAF’s work, the Office should be given a legal

personality that would also raise its direct accountability and facilitate judicial review of OLAF investigations.

V. Conclusion

The new legislation concerning the establishment of the EPPO has brought OLAF closer to the gates of

criminal proceedings than ever by making the Office “the right hand” of the European Prosecutor. However,

questions as to OLAF’s powers, supervision, judicial review, and procedural guarantees remain open. The

EPPO deserves a strong partner with equal standards in order to avoid the drawbacks of different types of

proceedings and levels of procedural guarantees, which could ultimately be reflected in decisions of the

constitutional courts of the Member States. OLAF has already become a partner of the EPPO that is sup‐

posed to collect evidence for the purpose of criminal proceedings and criminal trials and, as such, should not
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be forced to act “under the cover” of an administrative investigation. Instead, it should finally get a well-

deserved official invitation to enter through the gate.
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