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The judicial control of the activities of prosecutors within criminal proceedings constitutes an important
issue in every legal system. It is particularly important at the pre-trail stage of proceedings, when the
prosecutor is responsible for many actions, and of lesser importance at the judicial stage of the proceedings,
when the court takes over. However, the issue of judicial control of prosecutors’ actions may warrant special
attention once the European Public Prosecutor’s Office (hereinafter the “EPPQ”) is established.” When it
comes to prosecutorial actions, the EPPO will be subjected to the control of the national courts.? Therefore, it
will be necessary to define the framework of the judicial control of the EPPQ’s activities executed by national
courts.®

It seems obvious that in every legal system, with its specificities and traditions,* the legal framework regard-
ing the judicial control of prosecutors’ actions within criminal proceedings may vary. For this reason, it
becomes necessary to search for a common ground, rules that might be useful and applicable in every legal
system. In Europe, it may be enlightening to examine the standards related to the judicial control of
prosecutorial activities set forth by the European Court of Human Rights. It will be particularly informative to
find answers to the following three questions that will be considered in this article — who controls
prosecutors, what is controlled, and what should be the control.

|. The Entity Performing Judicial Control

At the outset of the analysis, it should be noted that the nature of the judicial control of prosecutors’ actions
depends upon the position taken by the public prosecutors’ office within the institutional framework in a
given country and on the role they play within the criminal proceedings. In some EU Member States, the
public prosecutors’ office is an independent authority responsible for carrying out pre-trail proceedings and
for prosecuting before the courts, and prosecutors enjoy a status of their own, e.g., in Poland. In contrast, in
other Member States, prosecutors are a part of the corpus of magistrates, and their status is associated to
the civil servants corps, but the most important decisions within the pre-trail proceedings are taken by other
special magistrates or judges, not prosecutors, e.g., in France.

Therefore, the judicial control of prosecutors’ actions may be performed within different legal regimes and at
different levels. The first and most obvious level is the judicial control performed by a national judge.
However, when the prosecutor enjoys a more independent status within the preliminary proceedings and is
solely responsible for their outcome, national judicial control of his actions is more limited and takes place
only incidentally with regard to specific actions, mainly the decision on pre-trial detention. In such an event,
judicial control of the actions of the prosecutor may be performed by the European Court of Human Rights
instead. Furthermore, however, within the framework of the ECHR, the ECtHR may also control the national
courts controlling prosecutors, which adds another element to this already complex structure. From the point
of view of the ECtHR, the judicial control executed by the national court may be called indirect, and the
control exercised by the Court itself — direct.

Considering the direct level of control, i.e., the control carried out by the ECtHR itself, the Court has ruled on
the subject on numerous occasions. For instance, it stated that the prosecutor’s actions may violate Art. 6-1
ECHR when it declared a breach of the ECHR in a case when the actions of a prosecutor contributed to the
prolongation of the proceedings up to the point of violating the reasonable time requirement.® The ECtHR
also decided that a prosecutor may breach the principle of presumption of innocence, set forth in Art. 6-2
ECHR,® especially when formulating declarations as to the culpability of the accused in a context independ-
ent of the criminal proceedings themselves, i.e., by way of an interview to the national press.” However, the
prosecutor has the right to take a position on the guilt of the accused within the framework of the proceed-
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ings themselves, for instance when issuing a ruling on the applicant’s request to dismiss the charges at the
stage of the pre-trial investigation, over which he has full procedural control,? or in the indictment bill.°

Considering the national level of judicial control, i.e., the control over prosecutors’ actions carried out by
national judges, it must be noted that the case law of the ECtHR on this matter is not plentiful. In my view,
this is due to several factors. Firstly, within the framework of Art. 6 ECHR, referring to the right to a fair trial -
one of the most frequently applied provisions of the ECHR - the Court always emphasizes that it examines
the fairness of the criminal proceedings in their entirety.'® The “entirety of the proceedings” means that the
pre-trail stage is taken under consideration by the Court too, but not exclusively. It is the judicial stage of
proceedings that is more likely to bear on the assessment of the fairness of the proceedings. The course of
the pre-trial stage of the proceedings is certainly evaluated and contributes to an assessment of the
proceedings as a whole, but it rarely is subjected to a specific and separate evaluation by the Court.

Furthermore, the pre-trail stage of proceedings is covered by only some of the Convention’s provisions, so
the scope of the control performed by the ECtHR itself is limited.

Finally, the control of the ECtHR depends on the nature and modalities of the national model of public
prosecutors’ office and its role in the pre-trail stage of criminal proceedings. For instance, as mentioned
above, in Poland, the preliminary proceedings (investigation and inquiry) is carried out or supervised by the
prosecutor. The judicial authorities intervene only incidentally at the pre-trial stage of proceedings. The
prosecutor in charge of the pre-trial proceedings is controlled by his superiors, and the actual judicial control
of his actions at this stage of proceedings takes place only when the case is submitted to the court. For this
reason, the ECtHR cannot control a judicial control which does not exist. It can, however, assess the
prosecutor’s actions on its own. Conversely, when the pre-trial stage is supervised by a judge, the Court may
obviously take a position with regard to how this judge controls the actions of a prosecutor.

Coming back to the issue of who performs the judicial control at the national level, one should take note that
Art. 5-3 of the ECHR mentions “a judge or other officer authorised by law to exercise judicial power,” whereas
Art. 5-4 refers to “a judge,” and Art. 6-1 ECHR to “the tribunal.” At the time of the adoption of the Convention,
it was incontestable that the term “other officer authorised by law to exercise judicial power” covered
prosecutors t0o."" Today, however, in the light of the more updated case law of the Court, it seems clear that
a prosecutor may only be controlled by a judge, who enjoys independence towards both the parties to the
proceedings and to the executive power and who is not a prosecuting party to the proceedings.'?

Il. The Scope of Judicial Control

Concerning the scope of judicial control, it should be emphasized that it starts from the beginning of the
proceedings at the pre-trail stage, that is “from the moment a ‘charge’ comes into being, within the
autonomous, substantive meaning to be given to that term."'3

It seems unquestionable that the judicial control extends to the entirety of the proceedings at the pre-trail
stage, especially at their ad personam phase. However, the question emerges as to what is the scope of the
control when the proceedings are concluded before the case goes to court, especially when a prosecutor
takes a decision not to prosecute. This issue is of special interest from the point of view of the future EPPO
and its possible interactions with the national judges.

The ECtHR examined this question in several Romanian cases, in which the decision to discontinue the
proceedings was taken by a prosecutor and was only submitted to the control of his superiors within the
public prosecutors’ office. It should be noted that the problem of judicial control was not in itself subjected to
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the control of the Court; it was one of the issues considered when evaluating proceedings carried out with
regard to one particular individual.

At that time in Romanian law, a prosecutor could have decided to discontinue the criminal proceedings and
instead inflict an administrative fine on the person. The ECtHR ruled that “the decision taken by the public
prosecutors’ office (...) deprived the applicant of the guarantees that he would have enjoyed had his case
been submitted to the court.”’* One may therefore conclude that the ECtHR is favorable to judicial control of
the decisions on discontinuing the proceedings as well.

Concerning the actions with regard to evidence, it should be noted that, in general, the ECtHR refrains from
examining proof as such, as this obligation bears on the national authorities. The Court emphasizes that it
finds itself responsible only for considering whether the proceedings in their entirety, the issues related to
evidence included, were fair in the sense of Art. 6-1 ECHR. As stated in Barbera, Messegué and Jabardo v.
Spain the Court said: “As a general rule, it is for the national courts, and in particular the court of first
instance, to assess the evidence before them as well as the relevance of the evidence which the accused
seeks to adduce (...). The Court must, however, determine (...) whether the proceedings considered as a
whole, including the way in which prosecution and defence evidence was taken, were fair as required by
Article 6 para. 1.1°

In more recent judgments, however, the ECtHR does take a position on some types of evidence, in particular
evidence collected in violation of Arts. 2 and 3 ECHR. The issue will be analyzed below.

Additionally, it should be emphasized that judicial control of the Court over the actions of a prosecutor may
be based on conventional provisions that are not traditionally associated to the criminal proceedings. In
doing so, within the framework of Art. 8 ECHR, the ECtHR insists on the necessity of judicial control of the
surveillance. It might be too farfetched to call this requirement a standard yet; however, it seems that the
Court deems it desirable. This position was taken in the case Klass and others v. Germany and confirmed in
the case law that followed.®

lll. The Efficacy of Judicial Control

The question of how to control — what should be the control of activities of prosecutors in the pre-trial stage
of the proceedings - seems of particular importance, both from the point of view of internal practice and the
interactions between the national judge and the EPPO. The answer to this question given by the ECtHR is, in
my view, simple: control effectively.

The need for effective judicial control of the actions carried out by prosecutors is not expressly stated by the
Court in its case law, or at least the Court does not call it this. However, | am of the opinion that this
condition is indirectly implied in everything that the ECtHR has to say on the judicial control of prosecutors’
actions. This requirement may, for instance, be observed in the judgments referring to Art. 5-3 and 5-4 of the
ECHR.

It seems undisputable that the decision on placing a person in detention or on prolonging the detention must
be taken by the judiciary, that is by the court. However, the prosecutor plays an important part in this
process. Firstly, it is often the prosecutor who makes a request for detention or prolongation thereof. In
some counties, like in Poland, a prosecutor is also authorized to release the person from detention if he no
longer deems the detention necessary. Furthermore, in many legal systems, the prosecutor carries out the
investigation (or supervises investigation carried out by other institutions) and therefore it is his inactivity
that may contribute to the prolongation of proceedings and, in consequence, to the prolongation of deten-
tion.
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Considering the issue of detention within the framework of pre-trail proceedings, the ECtHR takes the
position that the national courts should not extend the detention on the basis of “the needs of the investiga-
tion,” “risk of flight,” “risk of collusion,” or “possibility of repeating the offences.” In other words, the courts
may not be satisfied with the arguments submitted by the prosecutor. They have to assure themselves that
the prolongation of the detention is really necessary. All the reasons justifying the detention are valid only if
the competent national authorities — including the prosecutor — “displayed ‘special diligence’ in the conduct
of the proceedings.”"” Therefore, it is through the obligation of verification of diligence that the Court
introduces the requirement of efficacy of judicial control into the framework of pre-trial proceedings.

One can find the very same requirement in judgments referring to the rejection of certain types of proof, in
particular evidence collected in violation of Arts. 2 and 3 ECHR. The ECtHR has quashed the use of such
evidence in a series of cases: Ors and Others v. Turkey;"® Levinta v. Moldova;'® Séylemez v. Turkey;?° Haruty-
unyan v. Armenia 28, June 2007;2" and, more recently confirmed in a judgment of the Grand Chamber, in
Gréfen v. Germany, 1 June 2010.22 | believe that, for the ECtHR, the rejection of such evidence constitutes a
means of encouragement for the national judicial authorities to control the conduct of the pre-trial
proceedings in a more effective manner. For, if the judges refused to validate evidence collected in violation
of Art. 3 ECHR, the prosecutors would not authorize it for fear of losing the trial. However, the rejection of
such evidence is at the same time a means to directly control the prosecutors — or, more generally, the
national authorities in this regard.

The requirement of efficacy is probably most evidently expressed by the ECtHR in judgments referring to the
positive procedural obligations bearing on the states. The doctrine of positive obligations, according to
which the states are obliged to investigate the violations of Arts. 2 and 3 ECHR, was first formulated by the
ECtHR in McCann and other v. the United Kingdom in 1995, but has been since confirmed and taken further
in many other judgments.?® The Court says very clearly that “the obligation to protect the right to life under
this provision (art. 2), (...) requires by implication that there should be some form of effective official
investigation when individuals have been killed as a result of the use of force by, inter alios, agents of the
State."?* The requirement of efficiency simultaneously includes the efficiency of the control and the efficiency
of the investigative actions.

In states like Poland, where judicial control of the prosecutor’s actions at the pre-trial stage of proceedings is
limited, the ECtHR itself requires such efficacy from the prosecutor and controls him as there is no national
judicial control at this stage. In this context, it recognized a breach of Art. 2 ECHR in Byrzykowski v. Poland of
2006 when a prosecutor had failed to investigate a case of death in an efficient manner. It is, of course, an
example of a direct control performed by the Court itself for lack of national judicial control. It stems from
this case law that the ECtHR requires the states to establish a system of justice of which a truly effective
judicial control — if provided for in the national law — is an essential element. But if such control is not
foreseen at the national level, the ECtHR reserves its right to exercise it itself.

The issue of efficacy of judicial control of prosecutors’ actions seems of particular importance in the context
of the establishment of the EPPO. Pursuant to Art. 36 of the proposal for a Council Regulation on the
establishment of the European Public Prosecutor’s Office, for the purpose of judicial review, when adopting
procedural measures in the performance of its functions, the EPPO shall be considered a national authority.
It stems from this provision that the EPPO will be subjected to the control of the national courts, on a general
basis like the national public prosecutors’ services — if any are foreseen in the national law. The question is,
however, what would be the modalities of direct judicial control over the EPPQ, that is the control performed
by the ECtHR. It seems unquestionable that the ECtHR will be competent to control the EPPO after the EU’s
accession to the ECHR. However, before that happens, the question remains as to the direct control per-
formed by the ECtHR. It might be questionable to argue that the EPPO would be subjected to the direct
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control of the ECtHR on the basis of Art. 36 of the proposed regulation. However, at the same time, it would
put individuals in an unequal position should the EPPO not be subjected to the control of the Court unlike
other prosecutors carrying out activities during the pre-trial stage of criminal proceedings. For this reason,
one should advocate as rapid an accession of the EU to the ECHR as possible.
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