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Introduction

The problem of cooperation in gathering and sharing evidence between the EU Member States is not new
and has been discussed widely during the last decade.” The discussion touched upon the question of gather-
ing evidence as well as the problem of admissibility of evidence gathered abroad. The aim of this paper is to
shortly analyze the first aspect and to make some proposals for improving the cooperation.

Present Situation

The system of gathering evidence among EU Member States is still based on the Council of Europe
Convention on mutual assistance in criminal matters 1959,2 supplemented by its additional protocol from
1978,% the Benelux Treaty of 1962, the Schengen Implementing Convention of 1990,* and the Convention on
mutual assistance between the Member States of EU from 29.05.2000,° with its additional protocol from
2001.% Some bilateral treaties exist as well. The Nordic agreements’ should also not be overlooked.

The applied mechanisms are quite old and, despite significant changes introduced by the Schengen Conven-
tion and the 2000 EU Convention, they may be regarded as not properly equipped to handle 21 st century
crime and accommodate the needs of developing a European Area of Freedom, Security and Justice. It still
happens that the execution of requests takes several months or even longer or that a request “disappears”

without any answer from the requested state for months or even permanently. This is why a new model has
been proposed, based on the principle of mutual recognition. Till now, three main instruments have been

introduced and implemented:

(1) The most significant one was to be the Council framework decision 2003/577/JHA of 22 July 2003 on the
execution in the European Union of orders freezing property or evidence.® Unfortunately this framework de-
cision was implemented with significant delays and has not been promoted sufficiently as it is in the shadow
of the EAW. Perhaps this is why freezing orders are quite rarely issued in practice.

(2) The system of obtaining data from criminal records has also been modified in recent years by introducing
the Council framework decision 2009/315/JHA of 26 February 2009 on the organization and content of the
exchange of criminal record information.®

(3) In addition, when the crime has a transnational character or there are two or more interconnected invest-
igations in different countries, the possibility exists to create a joint investigation team (JIT)."®

Those instruments were supplemented last year by the Council Framework Decision 2008/978/JHA of 18
December 2008 on the European evidence warrant for the purpose of obtaining objects, documents and data
for use in proceedings in criminal matters’' which entered into force on 19.01.2009 and is to be
implemented by 19.01.2011.

European Evidence Warrant

The European Evidence Warrant will be the most important instrument in the field of evidence gathering
based on the principle of mutual recognition in the next years. Work on this instrument was not easy as the
proposal was submitted in 20032, the general approach was agreed in 20062 and the framework decision
finally adopted in 2008.
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The EEW is to cover objects, documents, and data specified therein.'* It is not designed to handle the inform-
ation or procedures listed in Article 4 (2), namely:

(a) to conduct interviews, take statements or initiate other types of hearings involving suspects, witnesses,
experts, or any other party;'®

(b) to carry out bodily examinations or obtain bodily material or biometric data directly from
the body of any person, including DNA samples or fingerprints;

(c) to obtain information in real-time, such as through the interception of communications,
covert surveillance, or the monitoring of bank accounts’®;

(d) to conduct an analysis of existing objects, documents, or data; and

(e) to obtain communications data retained by providers of a publicly available electronic
communications service or a public communications network.

Some of these excluded categories are to be regulated later, and the adoption of such an instrument seems
to be a far more onerous task than the implementation of the EEW, especially in case of oral evidence, where
the differences between the Member States are most visible.

Generally, the EEW may be issued with a view to obtaining objects, documents, or data falling within
paragraph 2 where the objects, documents, or data are already in possession of the executing authority prior
to the issuing of the warrant (article 4 (4)).

It is therefore visible that the scope of the EEW is limited. Moreover, it may happen that the judicial authority
would need evidence both within and outside the scope of the EEW. In such a situation, it would be possible
to forward one traditional mutual legal assistance request instead of sending both a MLA and a EEW (Art. 21
(3)). Bearing in mind that such complex requests are sent quite often, this could diminish the significance of
the EEW. Beside that it will be possible to send a traditional MLA request when the issuing authority
considers in the specific case that this would facilitate cooperation with the executing State (Art. 21 (3)).
This provision might be attractive for authorities used to the MLA model.

Proposals

The author is not against the concept of the European Evidence Warrant, but other solutions besides the
EEW can surely be discussed in order to improve the efficiency and quality of gathering evidence in the EU.
The author believes that one of the solutions would be to allow direct gathering of evidence on the territory
of another EU country. As an example, we can take the mechanism provided a few years ago for civil pro-
ceedings in Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation among the courts of the
Member States in the taking of evidence in civil or commercial matters."’

According to Article 17 of the Regulation, a court may request a central body or competent authority to take
evidence directly in another Member State. It can be done only on a voluntary basis without using coercive
measures. Within 30 days, the requesting court is to be informed of whether the request has been accepted
and, if necessary, under what conditions. The requested state may also assign its court to take part in the
proceedings and ensure the proper application of the article and set out conditions. Such request may be
refused only if it does not fall within the scope of the regulation, if it does not contain all of the necessary
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information, or if direct taking of the evidence requested is contrary to fundamental principles of law in the
requested Member State.

The direct gathering of evidence would be useful, for example, if the number of victims is residing in the
requested country and they are willing to give evidence voluntarily, especially in preparatory (pretrial)
proceedings when the principle of immediacy and the need for cross-examination is not an issue. The
procedure of direct taking of evidence is used, for example, in intercantonal cooperation in Switzerland'® and
is competitive for JITs or coordinated parallel investigations.

The most serious obstacle to implementing the direct taking of evidence is traditionally the issue of
sovereignty but, considering the fact that the cooperation among the EU countries is based on the principle
of mutual trust, this issue should be reconsidered as it was done in cooperation in civil matters. The direct
taking of evidence abroad would accommodate the best evidence (immediacy) principle and could be
regarded as an embodiment of the idea of a European Area of Freedom, Security and Justice.

The next step would be to improve direct communication among the judicial authorities. The author feels
that there is some work to be done in this area in certain countries. The delays in executions of rogatory
letters are considered the main problem in everyday cooperation, even more pressing than existing legal
differences and obstacles.’® To speed up the proceedings abroad, deadlines should be established, and the
promotion of a secure electronic communications system is of great importance.

Concerning oral evidence, some of the difficulties could be overcome via the promotion of hearings per
videoconference. This means accommodating the principle of immediacy and is less expensive and more
effective than inviting a witness to another Member State. The possibilities of taking oral evidence by
videoconference were recently tested in the context of procedural guarantees by the European Court of
Human Rights in the cases Marcello Viola against Italy?’ and The Conde Nast Publications Ltd and Carter
against the United Kingdom.?" In both cases, the ECHR expressed the opinion that such means of submis-
sion of evidence are not contrary to the rights guaranteed by the European Convention.

On the contrary, the author is skeptical about teleconferences as, in practice, it is difficult for the court to
assess the credibility of witnesses without seeing them. This is why the latter mechanism should only be
used for the hearing of expert-witnesses, where the risk of bias and false testimony is minimal.

Practice shows that joint investigation teams are seldom used and that they are not going to play a signific-
ant role in the EU cooperation in criminal matters. This could be because of insufficiently clear regulations as
to the costs of functioning JITs, but it could be also argued that such a complicated mechanism is rarely
necessary. The author is convinced that the need for JITs could, in many cases, be replaced by the possibility
for authorities of requesting Member State(s) to participate in procedural acts abroad. Again, we can take as
an example Regulation No 1206/2001: in Article 12 (2), it is stipulated that, if it is compatible with the law of
the Member State of the requesting court, representatives of the requesting court have the right to be
present in the procedure of the taking of evidence by the requested court. The requesting court must indicate
that its representatives will be present and, where appropriate, that their participation has been requested
(Art. 12 (3)). Then, the requested court determines, in accordance with Art. 10, the conditions under which
the requesting Member State’s representatives may participate and notifies the requesting court of the date
and place of the proceedings and, where appropriate, also the conditions under which the representatives
may participate. The analogous regulation in CoE Convention 1959 is “weaker” as it states that officials and
interested persons may be present if the requested party consents (Art. 4). The attempt to enhance such
presence was made in the second protocol to the convention which modified Art. 4 and provides that re-
quests for the presence of such officials or interested persons should not be refused where that presence is
likely to render the execution of the request for assistance more responsively to the needs of the requesting
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party and is therefore likely to avoid the need for supplementary requests for assistance. Of course, the
requesting judicial authority may also quote Art. 4 (1) of the EU 2000 Convention according to which the
“requested Member State shall comply with the formalities and procedures expressly indicated by the re-
questing Member State, unless otherwise provided in this Convention and provided that such formalities and
procedures are not contrary to the fundamental principles of law in the requested Member State”. However,
this provision is too general to change current practice and the attitude towards the participation of foreign
authorities in the execution of requests for assistance.

Looking at the above-mentioned provisions, one may notice some progress, but the provisions still provide a
mere possibility to be present, not a right to be present and participate. Of course, observation of the practice
shows that, in many cases, the presence of the authorities turns into active participation in procedural acts.

The provisions regarding the presence and participation of the parties in the civil cooperation are also of
interest. According to Article 11 (1) of Regulation No 1206/2001, if it is provided for by the law of the
Member State of the requesting court, the parties and, if any, their representatives, have the right to be
present during the taking of evidence by the requested court. The requesting court shall inform the
requested court that the parties (their representatives) will be present and, where appropriate, that their
participation has been requested. Then, the requested court may determine the conditions of the participa-
tion and inform the parties (representatives) about the date and place of the proceedings and about the
eventual conditions of participation. The requested court also has the possibility to ask the parties to be
present or participate on its own if such a possibility is provided for in the law of its Member State.

Concerning the participation of parties and representatives, especially the defendant and his or her council,
the current situation of cooperation in criminal matters is unsatisfactory as the rights of the parties are not
accorded adequate attention. This problem will undoubtedly increase with further developments in the crime
control- oriented cooperation.

Conclusion

The improvement of cooperation in evidence gathering is currently becoming one of the most important
topics in the third pillar area. This problem encompasses not only legal aspects, but also technical and
organizational ones. This is why a wide range of experience is needed to solve these issues. Some resolu-
tions may be found in cooperation in civil matters. According to the author, the experience of federal states
and the mechanisms worked out by international criminal tribunals may also be useful. Besides that,
improving of effectiveness of the existing instruments could be seen as an alternative to some of the new
proposals.

The delays in the implementation of framework decisions and the specific differences in implementation
among the Member States call for discussion if framework decisions are indeed the best instrument of
building European criminal law. Beside that, they are used for very narrow areas of harmonization which
leads to multiplication of legal instruments and unnecessary complication in the system of cross border
cooperation. Therefore the reform of the sources of law in the matters regulated in the third pillar seems to
be of great importance.

Arkadiusz Lach: researcher in the Department of Criminal Procedure, Faculty of Law and Administration,
Nicolas Copernicus University, Torun, Poland.
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