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ABSTRACT 

The procedural rights of defendants in the EU have evolved through
a combination of legislative harmonisation and judicial interpreta‐
tion by the Court of Justice of the European Union (CJEU). Follow‐
ing the 2009 Roadmap for strengthening procedural rights of sus‐
pected or accused persons in criminal proceedings, key directives
on the right to information, access to a lawyer, and the presumption
of innocence established minimum standards to support the mutu‐
al recognition of judicial decisions in criminal matters. This article
analyses how the CJEU has interpreted these instruments teleolo‐
gically,  thereby  expanding,  inter  alia,  their  scope  and  the  under‐
standing of effective remedies while limiting derogations and pre‐
serving national procedural autonomy. Throughout this process, the
CJEU has avoided EU rules on admissibility of evidence. The author
argues that this development amounts to a “case law constitution”
of EU criminal procedure, albeit one characterised by ongoing ten‐
sions. These notably concern the absence of common exclusionary
rules of evidence and unresolved structural  issues within the EU
criminal justice system.
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I. Introduction: Law as a Living Organism

As articulated by two great jurists in the past, law is in perpetual motion. Oliver Wendell Holmes observed

that "[t]he life of the law has not been logic: it has been experience."1 He went on to say that law is a product

of history, moral and political theories, and the prejudices of judges and their era as “the rule adapts itself to

the new reasons which have been found for it, and enters on a new career.”2 Benjamin N. Cardozo identified

logic, history, custom, and morals as forces to which judges adhere.3 He explained that the judge's role is not

mechanical application but creative work.4 Both jurists recognised that legal texts often contain gaps or

ambiguities that require ongoing interpretation and adaptation to new developments. In Europe, this is

reflected in the European Convention on Human Rights (ECHR) being considered a "living instrument," which

means that the Convention must be interpreted in light of present-day conditions.5 Such interpretation has

enabled the European Court of Human Rights (ECtHR) to expand the scope of Convention rights beyond their

original meaning. For example, Art. 6 ECHR has evolved to encompass the right to remain silent.6 Art. 8

ECHR includes the protection of digital communications,7 environmental quality,8 and personal identity.9

The Court of Justice of the European Union (CJEU) operates under a similar philosophy, namely teleological

interpretation.10 Unlike strict textualism, the CJEU asks what objective a provision serves. Based on such

logic, in the founding judgments Van Gend en Loos (1963)11 and Costa v. ENEL (1964)12, the Court trans‐

formed the Treaty of Rome from an international public law instrument into the constitutional foundation of a

new legal order. In EU criminal law, this approach became evident in the Court's assessment of mutual trust

as a basic principle of EU law,13 and its assertion that EU law must be effective. In Maria Pupino (C-105/03),14

the Court held that national courts must, as far as possible, interpret procedural law in conformity with

framework decisions, even prior to the inclusion of the third pillar into the general EU legal order by the 2009

Lisbon Treaty. In Melloni (C-399/11),15 it affirmed the primacy of EU law over national constitutional

standards (e.g., judgments in absentia). And, more recently, in G.K. and Others (C-281/22),16 the Court in Lux‐

embourg resolved an ambiguity in the EPPO Regulation17 regarding cross-border investigative measures.

This teleological approach causes certain tensions in criminal law, however, given that criminal procedure is

closely linked to national constitutional traditions, the organisation of the judiciary, and conceptions of

justice.18

Before the Lisbon Treaty, an attempt to comprehensively harmonise defence rights at the EU level failed.19 In

its 2009 Roadmap for strengthening procedural rights of suspected or accused persons in criminal proceed‐

ings, the Council opted for a measure-by-measure approach under Art. 82(2) TFEU.20 Six directives have

been adopted so far (in chronological order): (1) on the rights on interpretation and translation;21 (2) on in‐

formation; (3) on access to a lawyer; (4) on the presumption of innocence; (5) on legal aid;22 and (6) on pro‐

cedural safeguards for children.23 Together they constitute a system of rights that must be read alongside

the minimum standard of the ECHR and the EU Charter of Fundamental Rights (in the following: the Charter),

leaving significant interpretative space for the CJEU. It should also be borne in mind that these directives are

the product of complex compromises. Hence, their text does not reflect the optimal legal solution, but rather

what twenty-seven different political and legal traditions, along with the European Parliament, could agree

upon. Against this background, this article examines three of the six harmonising directives on defendants'

rights ((2)-(4)), which have spawned extensive CJEU case law and interesting judicial interpretations.

II. Directive 2012/13/EU – The Right to Information

Directive 2012/13/EU24 on the right to information in criminal proceedings is the EU's response to the US

Miranda warnings, albeit broader in scope. It applies to all suspects, not just those in custody,25 and covers
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warnings about the right to access a lawyer, free legal advice, the right to be informed of charges, the right to

interpretation and translation, and the right to remain silent. For suspects not deprived of liberty, prompt oral

or written notification is necessary. For arrested or detained persons, the Directive prescribes a written letter

of rights, which must be accompanied by information on the maximum period before appearing before a

judicial authority and the right to consular assistance. It also addresses the right to information about

charges adapted to the different procedural stages. Furthermore, it establishes the right to access case

materials, distinguishing between those essential for challenging detention (immediate access) and general

evidentiary materials (access before trial). The Directive must be considered a lex imperfecta, however, as it

does not regulate the admissibility or exclusion of evidence as a remedy in case of a violation of the right to

information.26 As will be shown in the following subsections, the CJEU provided several clarifications and

added additional layers to the Directive regarding its scope, the modalities of the information provided, the

nature of information to be provided, and the effective remedies.

1. Scope

The CJEU has interpreted the Directive broadly. In Rayonna prokuratura Lom (C-467/18), it extended the

scope of the Directive (including that of Directive 2013/48) to judicial proceedings for the compulsory

admission to a psychiatric institution for acts representing a danger. Such proceedings are closely linked to

criminal accusations and may lead to deprivation of liberty.27 The CJEU also clarified that national law can‐

not deny a national court the authority to verify respect for procedural rights during the earlier stages of pre-

trial proceedings.28 This is an important expansion of effective remedies and judicial control. Conversely,

in AB and Others (C-203/20),29 the Court held that the Directive does not apply to legislative procedures for

revoking amnesties or constitutional reviews of them. This is an important reminder that, despite the CJEU’s

approach to read the scope of the Directive broadly, Directive 2012/13 is still tied to criminal proceedings.

In Spetsializirana prokuratura (C-649/19),30 the Court distinguished between ordinary criminal proceedings

and the execution of a European Arrest Warrant (EAW). It noted that Arts. 4, 6(2), and 7(1) of the Directive do

not apply to EAW proceedings. This approach was reaffirmed in IR,31 where the Court held that Arts. 6 and 47

of the Charter, the right to freedom of movement and residence, and the principles of equality and mutual

trust do not oblige the judicial authority issuing an EAW to forward to the person sought the national arrest

decision underlying the EAW or information on available legal remedies. These two judgments demonstrate

that the Court has declined to extend the full scope of the Directive to the pre-surrender stage of the EAW

system.

2. Information and service modalities

The first case requiring an interpretation of Directive 2012/13 by the CJEU was launched in 2014. A series of

judgments in this context concerned the basic structure of the right to be informed, as well as the modalities

of service of the information. In Covaci (C-216/14),32 the CJEU ruled that non-resident accused persons must

appoint an agent to accept service of a penalty order (Strafbefehl), provided that the accused enjoys the full

period for lodging an objection (Einspruch). Thus, the Court tolerates procedural simplification, but only if it

does not deprive the accused of the real opportunity to defence. In Tranca and Others (C-124/16, C-188/16

and C-213/16),33 the Court confirmed that service on an authorised person is permissible provided that once

the accused has actual knowledge of the penalty order, he or she is placed in the same position as if the

order had been served personally, including through possible restoration to the status quo ante. This logic

was reinforced in Staatsanwaltschaft Offenburg (C-615/18),34 whereby Art. 6 of Directive 2012/13 precludes

a subsequent criminal conviction based on non-compliance if the person concerned was unaware of the

order (here: driving ban).
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3. Accusation information and access to the file

Another group of cases concerned the timing and completeness of accusation information and access to

the file. Regarding the linguistic dimension of the right to information, the CJEU reiterated in IS (C-564/19), 
35that Member States must take concrete measures to ensure the quality of interpretation and translation.

This means that a person cannot be tried in absentia if he/she was not informed, in a language he/she under‐

stands, of the accusation due to inadequate interpretation. The same holds true if it is impossible to verify

whether that information was effectively conveyed. In Kolev and Others (C-612/15),36 the Court ruled that Art.

6(3) of Directive 2012/13 does not require to provide detailed information on the accusation before the case

reaches the trial stage. This information can be provided after the indictment and even after the start of the

hearing, provided that the rights of the defence and fairness of the proceedings are safeguarded. According

to the Court, the same applies to Art. 7(3) of the Directive regarding access to the file. In this regard, a

functional reading is preferred, which focuses on sufficient time and opportunity for defence. This issue

arose again in Kolev II (C-704/18),37 where the Court upheld national procedural autonomy and clarified that

EU law does not oblige the trial court to remedy procedural defects, provided that the rights guaranteed by

Arts. 6(3) and 7(3) of Directive 2012/13 were effectively protected. In DS and KW [Stogenchev] (C-342/25),38

it also clarified that Art. 7(2) and (3) on access to case materials does not address admissibility of evidence

or information in that regard.

Conversely, the CJEU held in ZX (C-282/20), that Art. 6(3), read together with Art. 47 of the Charter, applies

throughout the criminal proceedings and precludes national legislation that does not provide for any

procedural mechanism for remedying errors/omissions in an indictment that prejudice the accused’s right to

information about the charges after the pre-trial hearing.39 It was also clarified that national courts must

interpret national rules on amending charges in conformity with EU law as far as possible, in order to allow

the prosecutor to remedy such defects while safeguarding defence rights actively and genuinely. This

judgment is particularly important because it transforms the right to information into a procedural guaran‐

tee.40 Another relevant issue is the distinction between factual changes and changes in legal classification.

In Moro (C-646/17),41 the Court held that Art. 6(4) of the Directive and Art. 48 of the Charter do not preclude

national legislation under which an accused person may request a negotiated penalty during trial if the

factual basis of the accusation changes. However, this is not permitted if only the legal classification

changes. The decisive point was that the accused must be promptly informed of any such change to

safeguard fairness and he/she must have an effective defence opportunity.

4. Effective remedy and the Charter

Ultimately, the CJEU dealt with issues involving the right to challenge failures to provide information. In Polit‐

seyski organ pri 02 RU SDVR (C-608/21),42 it clarified that Art. 6(2) of the Directive does not require that all

reasons for detention appear in the detention order, provided that the information supplied effectively

enables the defence and is not provided only in the event that the legality of the detention is challenged.

In K.B. and F.S. (C-660/21),43 a structural gap in the Directive was addressed, as Art. 8 of Directive 2012/13

contains no express remedy for failures or refusals of the competent authorities to provide information in

accordance with this Directive. This gap was filled by Arts. 47 and 48(2) of the Charter, as interpreted in the

light of Arts. 6 and 13 ECHR. Hence, suspects must have a practical and effective opportunity to raise such a

breach, including access to the file and a reasonable time to do so. This does not, however, automatically

preclude national rules that prohibit courts from raising the issue on their own motion.
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5. Interim conclusion

Overall, these judgments interpreting Directive 2012/13 show that the CJEU has transformed Directive

2012/13 into a comprehensive instrument for ensuring fairness in criminal proceedings. They feature the

following crucial issues:

Extending the scope of the Directive to areas that are not obviously covered, such as psychiatric

committal proceedings;

Insisting on practical and effective information, rather than formal notice;

Tying information rights closely to access to the file, effective remedies, interpretation quality, and

judicial review;

Drawing limits in the specific context of the EAW and non-criminal procedures;

Interpreting the Directive in dialogue with the Charter and ECtHR case law.

The result is a body of case law that is pragmatic in its refusal to impose automatic consequences, favouring

contextual fairness instead.

III. Directive 2013/48/EU - The Right of Access to a
Lawyer

Directive 2013/48/EU44 is the most significant of the instruments envisaged in the 2009 Roadmap in terms

of fair trial rights. It is also the most controversial piece, however, as it may have contributed to a lowering of

ECtHR standards, whereby the ECtHR specifically referred to exceptions in its Ibrahim and Others judgment –

foreseen in the Directive.45 In this respect, ECtHR case law evolved from a clear affirmation of the right to a

lawyer in pre-trial/police proceedings in the Salduz case,46 to a right to a chosen lawyer in the Dvorski case,47

and then back to a relativisation of the right to a lawyer in the aforementioned Ibrahim case. The Directive re‐

quires legal assistance in the following situations:

Before questioning of suspects or accused persons by law enforcement authorities;

Before investigative acts (e.g., identity parades, confrontations, and reconstructions);

Without undue delay after deprivation of liberty; and

Before the appearance of suspects/accused persons at a court with jurisdiction over criminal mat‐

ters.

In terms of its substantial content, the Directive includes the following rights:

The right to communicate confidentially with a lawyer before and during questioning;

The right to communicate with third parties and consular authorities if a person is deprived of their

liberty;

The right to a lawyer in European Arrest Warrant proceedings, in both the executing and the issuing

states.

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
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Any waiver of the right must be voluntary and unequivocal, and it must be preceded by sufficient information.

The Directive permits derogations in the pre-trial phase in exceptional circumstances, i.e., in cases of

geographical remoteness and urgent necessity in order to avert serious adverse consequences for the

person or the proceedings. However, attempts to introduce a more explicit EU admissibility/exclusionary rule

in the event of a breach of the Directive’s rights remained unsuccessful. Furthermore the Directive remains

vague with regard to remedies as, for instance, it only refers to the need for having "effective remedies" in

place and that, in the event of assessing statements from suspects/accused persons or of evidence ob‐

tained in breach of the rights, the national courts must merely take into account "respect of the rights of the

defence and fairness of the proceedings.”48 As will be illustrated in the following subsections, the CJEU case

law on Directive 2013/48 focused on the scope of the Directive underlining a broad understanding of pro‐

ceedings covered, the waiver of such a right, possible derogations, the question of effective remedies, and

applicability to vulnerable persons.

1. Scope

Similar to its case law on the Directive on information, the CJEU interpreted the scope of the Directive on the

right to access a lawyer in broad terms. In Rayonna prokuratura Lom, the Court ruled that proceedings for

compulsory psychiatric hospitalisation fell within the scope of the Directive, thus reinforcing the autonomous

interpretation of the notion “criminal proceedings” (see also Section II.1 above).49

In Rayonna prokuratura Lovech (C-209/22), the CJEU clarified that Directives 2012/13 and 2013/48 apply

from the moment a person is effectively treated as a suspect, even if national law does not recognise the

concept of “suspect”. Accordingly, for suspect status, two conditions must be fulfilled: (1) the existence of

suspicion, and (2) information by official notification or otherwise.50

The Court ruled, however, that Member States are not required to introduce new remedies, and that limita‐

tions to judicial decision-making at the preliminary stage of criminal proceedings are acceptable, provided

that, first, suspects can subsequently raise the issue before a court deciding on the substance of the case,

and, secondly, that court can draw conclusions from an infringement, in particular as regards the

inadmissibility or the probative value of the evidence.51

Ultimately, the CJEU clarified that the meaning of access to a lawyer “without undue delay” after deprivation

of liberty (Art. 3(2)(c) of Directive 2013/48) does not necessarily mean “immediate” access, i.e. at the very

moment of the deprivation of liberty. In the specific case of Rayonna prokuratura Lovech, this meant that a

personal search and seizure at the preliminary stage of criminal proceedings did not automatically require

access to a lawyer, provided that it was not necessary for the person to exercise defence practically and ef‐

fectively.52

2. Validity of waiver

The CJEU has followed a strict approach as regards the conditions for a waiver of the right of access to a

lawyer. In Stachev (C-15/24 PPU),53 the Court ruled that a written waiver by an illiterate suspect is invalid if

the consequences of waiving the right to a lawyer were not explained in a manner adapted to the suspect’s

vulnerability and the waiver was not recorded. This places positive obligations on law enforcement authorit‐

ies. Furthermore, the Court clarified that the person concerned must be informed about the possibility to

revoke the waiver before subsequent investigative acts take place.54
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3. Derogations

Several CJEU judgments have addressed the possibility to derogate from the rights enshrined in the

Directive. In VW (C-659/18), the Court ruled that the grounds for temporarily derogating from the right of

access to a lawyer are listed exhaustively and must be interpreted narrowly. As a result, the failure of a

suspect to appear following summons to appear before the investigative judge is not a ground for delaying

access to a lawyer until the national arrest warrant issued against him/her has been executed. The CJEU

made clear here that derogations cannot be extended by analogy or by reference to procedural conveni‐

ence.55 This approach confirms the Union legislators’ intent to avoid scope creep regarding derogations, as

indicated in the Commission’s implementation report.56

In its case law on the right to choose one’s own lawyer, the CJEU aligns with the ECtHR decision in Dvorski.57

However, it reaffirmed that this right is not absolute. In Kolev and Others (C-612/15),58 the CJEU held that Art.

3(1) of Directive 2013/48 does not preclude national legislation allowing dismissal of the same lawyer acting

for two accused persons if there is a conflict of interest. In Stachev, the Court followed up on its strict stance

on derogations, stating that national police authorities cannot rely on Art. 3(6)(b), allowing temporary

derogation where immediate action by the investigating authorities is imperative to prevent substantial

jeopardy to criminal proceedings, if this provision has not been transposed into the national legal order.59

4. Remedial dimension and judicial review

As with other Roadmap directives, one of the main unresolved issues in Directive 2013/48 relates to

remedies in the event of a violation. In the aforementioned case of K.B. and F.S. (see II.4. above),60 the Court

established the interconnection between a late notification of the right to remain silent and the access to a

lawyer, if necessary having obtained legal aid. Further, examining the CJEU’s case law on remedies for

breaches of the rights to access a lawyer, the Court first applied a logic similar to that applied in its case law

on the Directive on information: to preserve national procedural autonomy, but only on the condition that

defence rights can be exercised effectively. This approach was evident, for example, in DD (C-347/21),61

where an incriminating witness was examined in the absence of the accused and his/her lawyer for reasons

beyond their control. According to the CJEU, the resulting breach may be remedied by an additional examina‐

tion of this witness, provided that the accused and his/her lawyer receive the minutes of the questioning and

are able to question the witness freely.

Similarly, in Stachev,62 the Court held that Art. 12(2) of Directive 2013/48, read together with Art. 47 of the

Charter, requires the court deciding on detention to be able to assess whether evidence was obtained in

breach of access to a lawyer and, where appropriate, to disregard such evidence.

5. Vulnerable persons

Another crucial aspect of the Directive is ensuring access to a lawyer by vulnerable persons. The CJEU

imposed positive duties on the authorities in this regard. In Barało (C-530/23),63 it held that Member States

are under an obligation to ensure that the vulnerability of a suspect is ascertained and acknowledged before

they are questioned or investigative measures or measures of evidence gathering are carried out. The

authorities must also ensure that such persons have access to a lawyer with the benefit of legal aid without

undue delay and, at the latest, before questioning or before the relevant act is conducted. While the Court did

not derive a formal presumption of vulnerability from EU law, it made clear that the authorities themselves

must identify and address vulnerability in practice and that access to legal aid for vulnerable persons cannot

depend on prior requests. In that regard, it was confirmed that Art. 12 of Directive 2013/48 (and Art. 8 of
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Directive 2016/1919) require for vulnerable persons reasoned decisions on their vulnerability, on refusal of

legal aid, and on questioning without a lawyer, which must be open to challenge.64

6. Interim conclusion

The CJEU’s case law on Directive 2013/48 has shown that the Court in Luxembourg has not simply

replicated the Strasbourg Court’s (ECtHR’s) case law. Judgments such as K.B. and F.S., DD, and Kolev demon‐

strate a willingness to tolerate certain procedural defects, delayed disclosure or delayed access, if these can

be effectively raised or remedied at a later stage of the criminal proceedings and if the fairness of the

proceedings as a whole is not compromised. Conversely, the judgments taken in Stachev, Rayonna prokur‐

atura Lom, VW, CH, and Barało, for instance, demonstrate a potentially stricter approach than that taken by

the ECtHR, particularly with regard to vulnerable persons and the availability of judicial review. Thus, we can

conclude that the CJEU has not simply copied ECtHR case law, but rather follows a structured approach in

which derogations must remain exceptional, vulnerability heightens the intensity of the need for protection

on the part of the authorities, and effective remedies must exist in the national legal order. Procedural

autonomy is only accepted insofar as it does not undermine the effectiveness of the rights guaranteed.

IV. Directive (EU) 2016/343 – The Presumption of
Innocence

Directive (EU) 2016/34365 addresses several aspects of the presumption of innocence, including:

The prohibition on public portrayal of suspects as guilty;

The prohibition on degrading presentations in court;

The burden of proof; and

The right to remain silent and the privilege against self-incrimination.

The Commission's original proposal would have permitted a reversed burden of proof in certain circum‐

stances, and the Council wanted silence to be a relative right capable of negative consequences, in line with

the ECtHR’s ruling in John Murray v. United Kingdom.66 However, the European Parliament successfully cam‐

paigned for the right to remain silent to be enshrined as an absolute right. As a compromise, the question of

the legal remedy and exclusionary rules of evidence is left to the "effective remedy" formula that runs

throughout all the Roadmap directives. Looking at Directive 2016/343 at a glance, it can be noted that it sets

high standards regarding the presumption of innocence, but only mediocre standards regarding the right to

be present at trial and its derogations establishing no obligatory retrial.67 In the latter regard, the Directive

largely follows the provisions of Framework Decision 2009/299/JHA.68 Regarding Directive 2016/343, the

CJEU has focused primarily on its scope, public references to guilt, the right to be present at trials, and

judicial independence – the case law of which is outlined in the following subsections.

1. Scope

As with the Directives on information and access to a lawyer, the CJEU had to clarify the scope of Directive

2016/343. In Emil Milev (C-310/18 PPU),69 the Court interpreted Arts. 3 and 4(1), ruling that preliminary

procedural decisions, including pre-trial detention, can be based on suspicion/incriminating evidence,

provided that the decision does not characterise the person as guilty. This approach was reinforced

in DK (C-653/19 PPU),70 where the Court held that Art. 6 of the Directive on the burden of proof does not

• 

• 

• 

• 
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apply to national rules making release from pre-trial detention conditional upon the accused demonstrating

changed circumstances. As mentioned above, the CJEU extended the reach of the Directive beyond ordinary

criminal trials in Rayonna prokuratura Lom, such that the Directive also covers compulsory psychiatric com‐

mittal.71

2. Public references to guilt

Art. 4 of the Directive, which regulates the presumption of innocence in the context of public references to

guilt, was in the spotlight in case AH and Others (C-377/18).72 Here, the CJEU ruled that a plea agreement

procedure, in which only one of the co-accused pleaded guilty while mentioning others, is compatible with

Art. 4(1). However, this is only permitted if such a reference is necessary for the characterisation of the legal

liability of the person who entered into the agreement and if the agreement makes it clear that the guilt of the

other co-accused has not yet been legally established.

Further, in case AC [Kotaňák] (C-748/24),73 it ruled that regarding Arts. 3, 4(1) and 6(1) of Directive 2016/343,

an appellate court may examine the evidence in detail and assess whether the legal elements of the alleged

offence are met when reviewing a decision to close criminal proceedings because no offence was commit‐

ted. This is permitted even if national law does not require such an assessment and even if the court relies

solely on evidence collected during the investigation, without the accused having had a chance to comment

on that evidence. However, the presumption of innocence prohibits the court from adopting reasoning that

expresses or implies a view that the accused is guilty of the criminal offence in question. Whether this

threshold has been crossed depends on the wording of the decision, read in its full particular context and in

light of the nature and stage of the proceedings.

3. Presence at trial

A significant amount of case law refers to the right to be present at trial, which forms part of the major

dimensions of Directive 2016/343; it is regulated in Arts. 8 and 9. In TX and UW (C-688/18),74 the CJEU held

that Art. 8(1) and (2) is not infringed if an accused person, who has been duly informed and represented by a

lawyer, decides unequivocally not to attend one of the hearings. The same applies if the person was absent

for reasons beyond his or her control, provided that, once informed, he or she either waives his/her right to

object or is given the possibility of having the steps taken in his absence repeated effectively. The Court

underlines here that Art. 8 protects effective participation, not mere physical presence. This concept was

further refined in DD,75 where the Court held that, if a witness had been examined in the absence of the

accused or his/her defence lawyer for reasons beyond their control, the violation of the right to be present

can be remedied by an additional examination at which the accused and lawyer can question the witness.

Full repetition of the earlier examination is not required.

In HYA and Others (C-348/21),76 the Court moved beyond the two aforementioned rulings holding that a con‐

viction cannot be based on witness testimony taken before a judge at the pre-trial stage, without the

participation of the accused or his/her lawyer, unless there was a good reason for the witness’s absence at

trial, the testimony was not the sole or decisive basis for the conviction, and sufficient counterbalancing

safeguards existed. This judgment marks a shift from a restrained approach, as Art. 8 was interpreted in

close conjunction with the broader fair-trial guarantees of the Charter and ECtHR case law.

In HN (C-420/20),77 the CJEU held that Art. 8(1) does not preclude national legislation that makes the

presence of the accused at trial mandatory. However, Art. 8(2) prevents a Member State from holding a trial 

in absentia if the accused is outside the country and cannot lawfully re-enter because of an entry ban

imposed by that same State. Hence, the person must have a genuine opportunity to attend, or voluntarily and

unequivocally waive that option.78

Erbežnik · Preprint eucrim 2026, Vol. 21(1) 

 https://doi.org/10.30709/eucrim-2026-005 9 / 15



4. In absentia trials

The other side of the coin of the right to be present at trial is the question of whether Member States can

hold trials in the absence of the defendant. The first major judgment to interpret Arts. 8 and 9 of Directive

2016/343 concerning absconded defendants tried in absentia was IR (C-569/20).79 The CJEU ruled that a

new trial or an equivalent remedy can only be denied if precise and objective indicia show that the person

had sufficient information to know that a trial would take place and deliberately avoided the official notice

with the intention of evading justice.

That same line of argumentation was applied in TR (C-416/20 PPU),80 this time in the context of the EAW. Ac‐

cording to the CJEU, the executing authority may not refuse surrender merely because it lacks assurance

that the convicted person will enjoy the right to a new trial after surrender. The ruling confirms that Directive

2016/343 does not add refusal grounds to Framework Decision 2002/584/JHA on the EAW, even though the

issuing State is still required to comply with the Directive.

A refined approach was taken in Stangalov (C-644/23),81 where the CJEU denied a new trial to a person who

absconded after receiving a preliminary indictment during the pre-trial stage if, in the light of all the

circumstances, the person may be regarded as having been informed of the trial and was either represented

by a mandated lawyer or, in the absence of such representation, had been informed in due time of the con‐

sequences of absconding. Thus, absconding alone does not extinguish the right to a new trial.

In Kachev (C-135/25 PPU),82 the CJEU clarified in view of Art. 8(2)(a) and (b) of the Directive that authorities

must have made reasonable efforts to locate the person in question and have actually delivered the trial

details to the address provided, after the person received a corresponding preliminary indictment; they must

also have ensured genuine legal representation (e.g., court-appointed counsel during the pre-trial stage is not

sufficient).

The CJEU also clarified the remedial approach in VB (C-430/22 and C-468/22),83 holding that Art. 8(4) does

not require the national trial court to indicate the right to a new trial in the in absentia judgment; the Directive

only requires that the person be informed of that right when he/she is informed of the decision rendered in

absentia. In VB II (C-400/23),84 however, the Court stated that requests for a new trial must be examined

promptly, and that upon notification of the decision, the defendant must receive a full copy of the decision

rendered in absentia together with clear and understandable information on the available remedies and pro‐

cedure. It was also confirmed that the existence of the right to a new trial depends exclusively on whether

the conditions of Art. 8(2) of Directive 2016/343 are met, leaving no room for discretion in this regard.85

In recent decisions, the CJEU has had to deal with modern forms of participation. In FP and Oth‐

ers (C-760/22),86 it held that Art. 8(1) does not prevent an accused person from participating in hearings via

videoconference at his/her express request, provided that the right to a fair trial is upheld. The CJEU also cla‐

rified in CV [Casotta] (C-24/26 PPU)87 that higher national standards are permissible provided they do not

undermine the primacy, unity, or effectiveness of EU law. Accordingly, national legislation may require direct

proof that the accused deliberately avoided the proceedings, before refusing a retrial to a person convicted in

absentia.

5. Reclassification and judicial independence as dimensions of the
presumption of innocence

The issue of reclassifying the offence is relevant not only for the right to information but also in the context

of the presumption of innocence. This connection became apparent in BK (C-175/22).88 The CJEU held that,

under Art. 6(4) of Directive 2012/13, a criminal court cannot reclassify an offence in its judgment without

Erbežnik · Preprint eucrim 2026, Vol. 21(1) 

 https://doi.org/10.30709/eucrim-2026-005 10 / 15



first informing the accused in due time and giving him an opportunity to effectively defend himself against

the new classification. In parallel, the Court, however held that neither the presumption of innocence under

Art. 3 nor the privilege against self-incrimination under Art. 7 of Directive 2016/343, nor Art.47 of the Charter,

prevent the national court from proposing or adopting a different legal classification, even on its own

initiative, provided the accused is properly informed and heard. This case clarifies that judicial initiative in

classification does not in itself violate the presumption of innocence; what matters is the preservation of

defence rights and procedural fairness.

Finally, in WB and Others (C-748/19 to C-754/19), the Court addressed the presumption of innocence in the

broader institutional context of judicial independence. It ruled that national provisions allowing the Minister

of Justice to second judges to higher courts on the basis of unpublished criteria, and to revoke those

secondments at any time without reasons, are incompatible with the second subparagraph of Art. 19(1) TEU,

read in the light of Art. 2 TEU, and with Art. 6(1) and (2) of Directive 2016/343.89

6. Interim conclusion

Overall, the line of case law on Directive 2016/343 demonstrates gradual but distinct development in the

CJEU’s understanding of the rights enshrined in the Directive. The early judgments, particularly Milev and DK,

emphasised limitations and confined the Directive to preventing premature expressions of guilt. Subsequent

judgments have mostly focused on the right to be present at trial. In this context, the CJEU affirmed the

protection of effective participation rather than formal attendance. For convictions in absentia either genuine

notice and waiver, or a robust right to a fresh determination of the merits are required.

V. Conclusion: A Caselaw Constitution of EU Criminal
Procedure

The procedural rights directives following the 2009 Council Roadmap and the ensuing CJEU case law that

has developed alongside them are a notable achievement, albeit an imperfect one. Like Holmes’ and Car‐

dozo’s narratives, outlined in the introductory remarks of this article, the CJEU has used the directives as

building blocks in the broader constitutional framework of “EU fair trial”. Predominantly teleological

interpretation has been employed to ensure that rights are real and effective, not merely on paper.

Several conclusions can be drawn from the case law analysed in this article. Firstly, the CJEU interprets the

autonomous concept of "criminal proceedings" broadly in order to bring them within the scope of the Direct‐

ives. Secondly, the Court has repeatedly reinforced the obligation for Member States to provide effective

remedies; it conferred upon national courts the procedural power to verify compliance with the Directives,

even where national procedural law might preclude such review. Thirdly, the Court in Luxembourg has

generally interpreted derogations from fundamental rights narrowly. Fourthly, the Court has used the

Directives as a framework through which it enforces its own vision of the EU criminal law area, which is

based on mutual trust and the rule of law.

Despite these positive features, three systemic tensions persist. Firstly, there is a risk of a negative feedback

loop between EU harmonisation and ECtHR case law, as above indicated by Ibrahim and Others on deroga‐

tions from the right to a lawyer. EU procedural rights Directives that codify derogations may prompt the

ECtHR to narrow the standards of the European Convention on Human Rights. In Ibrahim and Others, the EC‐

tHR re-interpreted its ruling in the Salduz case by referring, inter alia, to Directive 2013/48. The issue of trials 

in absentia is another example where a real danger of divergence between the system of the EU and that of

the Council of Europe exist. Secondly, the analysis demonstrated the lack of proper common admissibility/
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exclusionary rules in the EU legal framework. None of the procedural rights Directives adopted until today

contain a clear rule on the admissibility of evidence in case of violations of the rights enshrined. The

prevailing formula that “the rights of defence must be respected and the overall fairness of proceedings be

ensured” is a method of judicial weighing rather than a clear normative standard. The formula instead

reinforces divergent and unequal results across EU Member States.90 Thirdly, there is the “EPPO paradox”,

meaning that we presume the existence of a substantially harmonised area of criminal procedure by creating

supranational bodies (e.g., the EPPO) that lack a real supranational code of criminal procedure.

The creation of a European area of criminal justice, in which defendants across the EU enjoy effective, real,

and equivalent procedural protection at a high level, remains a work in progress. Key issues in this context

are that some procedural rights Directives provide exceptions (e.g., Directive 2013/48 on the right of access

to a lawyer), thus allowing for different interpretation and standards, that the issue of admissibility of

evidence in case of violations of rights guaranteed has not been clearly addressed, and that investigative

measures and their authorisation remain significantly divergent between EU Member States (e.g., measures

on secret surveillance).91 Only once these issues have been addressed and “checkerboard situations” 92

avoided, we will be able to speak of a genuine area of European criminal justice. This article demonstrated

that the CJEU is contributing to this through its evolutionary approach to law; it slowly advances the acquis

towards a more far-reaching destination through incremental steps.
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