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ABSTRACT

On 8 April 2025, the Grand Chamber of the European Court of
Justice (ECJ) delivered its second judgment interpreting the EPPO
Regulation: EPPO v. I.R.0. and F.J.L.R. (Case C-292/23). This is the
Court’s first ruling on Art. 42(1) of the Regulation, which addresses
the scope of ex post judicial review of EPPO procedural acts before
national courts. The case arose from a Spanish preliminary refer-
ence concerning the compatibility of Ley Orgdnica 9/2021 (the
Spanish law implementing the EPPO Regulation) with Art. 42(1). In
particular, the reference dealt with the Spanish law’s limitations on
judicial review of acts carried out by Spanish European Delegated
Prosecutors.

The ECJ’s judgment clarifies which acts undertaken by the EPPO
must be subject to review by national courts. More broadly, it has
implications for the effective judicial protection of individual rights
in EPPO proceedings. This article first outlines the relevant back-
ground of the case and then the Court’s main findings. It goes on to
examine the judgment’s effects and implications and argues that,
while the Court’s interpretation of Art. 42(1) fits well with the
EPPO'’s institutional structure, its connection to the case law on Art.
263 TFEU may result in an overly narrow understanding of the acts
susceptible to review. This in turn potentially clashes with the right
to an effective remedy in Art. 47 of the EU Charter of Fundamental
Rights.

* X %
* *
* 5
* n

* 4

eucrim

European Law Forum: Prevention « Investigation « Prosecution

Article

AUTHOR

Alba Hernandez Weiss

Foreign Associate
Oehmichen International

CITATION SUGGESTION

A. Hernandez Weiss, “EPPO Caught
Between EU and National Law: A
Catch-22", 2025, Vol. 20(3), eucrim.
DOI: https://doi.org/10.30709/eu-
crim-2025-016

Preprint eucrim 2025, Vol. 20(3)
ISSN: 1862-6947
https://eucrim.eu

@ 00

BY ND


https://eucrim.eu/authors/hernandez-weiss-alba/
https://eucrim.eu

Hernéndez Weiss - Preprint eucrim 2025, Vol. 20(3)

l. Introduction

On 8 April 2025, the Grand Chamber of the European Court of Justice (ECJ) delivered its judgment in EPPO v.
I.R.0 and F.J.L.R (C-292/23). The case concerns the interpretation of Art. 42(1) of the EPPO Regulation’ and
the judicial review of procedural acts undertaken by the European Public Prosecutor’s Office (EPPO) in the
course of its investigations. Specifically, the Spanish referring court asked the ECJ whether a witness
summons issued by a European Delegated Prosecutor (EDP) must be subject to judicial review by national
courts. This is the second time that the ECJ has had to clarify the EPPO Regulation, particularly with regard
to the design of procedural rights in EPPO investigations. The first case, G.K. and Others (C-281/22),? con-
cerned the ex-ante judicial review of cross-border investigation measures (Art. 31 EPPO Regulation).® This
case raises the issue of ex-post judicial control of the EPPQ’s “procedural acts”.

Designing a system that ensures effective judicial protection of individual rights is at the heart of developing
an Area of Freedom, Security and Justice based on the rule of law.* As an EU body with competence to un-
dertake criminal investigations on the ground in Member States, designing the EPPQ’s system of judicial
review was a tricky issue.® As an “indivisible body of the Union”, the EPPQ'’s procedural acts would, in prin-
ciple, have been subject to judicial review before the CJEU under Art. 263-265 TFEU.® However, due to the
EPPO’s hybrid structure and reliance on national law, judicial review — both ex ante and ex post — is largely in
the hands of national courts. Thus, the CJEU’s role via preliminary references is essential to ensuring uniform
application of the EPPO Regulation, as well as to exercising a certain degree of control over the EPPQ’s activ-
ities.”

With its ruling in I.R.O and F.J.L.R, the ECJ has further shaped the system of remedies in EPPO proceedings,
highlighting the interplay between national law and EU law. The ECJ established that Art. 42(1) of the EPPO
Regulation, which grants national courts competence to review the EPPQ’s "procedural acts with legal
effects vis-a-vis third parties,” must be given an autonomous and independent interpretation throughout the
EU. Ultimately, the assessment of whether a specific act falls under the scope of that provision is left up to
national courts. Although the procedures and modalities of judicial review are within the procedural
autonomy of the Member States, they are limited by the Charter of Fundamental Rights of the European
Union (the Charter) and the principles of effectiveness and equivalence. Accordingly, Member States are not
required to provide for a direct appeal against EPPO acts, with indirect review by the trial court being
sufficient in accordance with the right to an effective remedy enshrined in Art. 47 of the Charter. Neverthe-
less, the principle of equivalence requires that the same remedies be available in EPPO investigations as in

similar national cases.

After summarizing the facts of the case and the relevant legal framework (I1.), as well as the ECJ’s reasoning
(111.), the implications of this ruling and a number of remaining questions will be discussed (IV.).

Il. Facts of the Case and Legal Framework

In the case at hand, the EPPO was conducting an investigation into a Spanish company and its directors,
I.R.0. and F.J.L.R, for subsidy fraud and falsification of documents.® The company had received EU funding
for a project and had not adequately justified the direct personnel costs for two researchers, Y.C. and I.M.B.°
In the context of this investigation, Y.C. and |.M.B. were summoned as witnesses by the Spanish EDP."° How-
ever, Y.C. had already testified before the Juzgado de Primera Instancia e Instruccién no 1 de Getafe (Court of
First Instance and Preliminary Investigation No 1, Getafe, Spain), as the case had originated as a national
investigation, which then became an EPPO case when the Spanish EDP exercised their right of evocation.
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The lawyers representing I.R.0. and F.J.L.R challenged the EPPO’s decision to summon Y.C., arguing that the
measure was neither relevant nor necessary nor useful.’” It was unclear, however, whether it was even pos-
sible to challenge the EDP’s witness summons. Art. 90 of the applicable Spanish statutory law (Ley Orgdnica
(LO) 9/2021),'? which implements the EPPO Regulation into Spanish law, restricts the possibility of appealing
the EPPO’s procedural acts to a certain number of exhaustively listed cases.’® As an appeal against a wit-
ness summons is not expressly provided for under LO 9/2021, defendants cannot challenge these acts - at
least not directly — before Spanish courts.

At the same time, Art. 42(1) of the EPPO Regulation provides that the EPPQ’s procedural acts, as well as
failures to adopt such acts, which are “intended to produce legal effects vis-a-vis third parties”, shall be
subject to review by the competent national courts in accordance with the requirements and procedures laid
down by national law. While the EPPO Regulation does not further specify which acts fall under the scope of
Art. 42(1), the Juzgado Central de Instruccion no 6 de Madrid (Central Court of Preliminary Investigation No 6,
Madrid, Spain) — the referring court'* — considered witness summons to be “acts which produce legal ef-
fects vis-a-vis third parties”. First, the Spanish court highlighted that the summons had legal implications for
the witnesses, who were obliged to appear and testify truthfully.”® Second, the court was of the opinion that
the summons could also affect the defendants’ procedural rights. Incriminating evidence could be obtained
and, given that Y.C. had already been questioned, their right to a trial without undue delay could be af-
fected.’® Moreover, in a similar national case, such a witness summons would have been open to appeal, as
the investigation is led by the investigative judge in Spain, whose orders are, in principle, subject to appeal.’’
By contrast, investigations by the EPPO follow a different structural model — predominant in many EU
Member States'® — whereby the prosecution services are in charge of investigating and prosecuting the
offence. In Spain, EPPO proceedings are thus subject to a special procedure that differs structurally from
national proceedings.’®

Against this background, the referring court stayed the proceedings and referred questions to the ECJ on the
compatibility of the Spanish law with Art. 42(1) of the EPPO Regulation read in light of the Charter (Question
1), as well as with regards to the principles of equivalence and effectiveness (Questions 3 and 4). The
referring court furthermore had doubts as to how such a provision, which precludes the judicial review of
witness summons, was to be interpreted in light of Art. 7 of the Directive on the presumption of innocence-?°
(the right to remain silent and not incriminate oneself) and Art. 48 of the Charter (Question 2). The ECJ,
however, considered this second question to not directly pertain to the case at hand, as it concerned the
possibility for the witness to bring an appeal, rather than the defendant, and thus deemed the question inad-
missible.?’

lll. The ECJ’s Reasoning

The ECJ began by recalling that, due to the specific nature and tasks of the EPPO as an EU body exercising
the functions of a public prosecutor before national courts on the basis of national law —which sets it apart
from any other EU body —, the EU legislature was conferred the power to design a specific system of judicial
review applicable to the EPP0.?? Such a system has been set up in Art. 42 of the EPPO Regulation, which
provides for a sharing of competences between national courts, and the ECJ. Art. 42(1) awards national
courts the competence to review “procedural acts that are intended to produce legal effects vis-a-vis third
parties” in accordance with the modalities and procedures in national law,?® while Art. 42(2) to (8) list the
cases where the power of review lies with the ECJ.?* To ensure a coherent division of labour between nation-
al courts and the ECJ, the concept of “procedural acts which produce legal effects vis-a-vis third parties”
within the meaning of Art. 42(1) must be given an autonomous and uniform interpretation throughout the
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Union.?® The reference in Art. 42(1) to national law pertains only to the modalities and procedures under
which such a review may be exercised, not to the acts which may be subject to review in the first place.?®

The Court then established that “procedural acts” are to be understood in line with Recital 87 of the EPPO
Regulation as acts that are carried out by the EPPO in the course of its investigations.?’ As to the question of
whether these acts are to be regarded as having “legal effects vis-a-vis third parties”, the Court highlighted
that this expression corresponds to the criterion used in the first paragraph of Art. 263 TFEU (to determine
the scope of acts that may be challenged before EU courts by way of an action for annulment) and must
therefore be interpreted analogously.?® Drawing on the case law on Art. 263 TFEU, the Court concluded that
Art. 42(1) covers “all acts of a procedural nature intended to produce binding legal effects capable of
affecting the interests of third parties by bringing about a distinct change in their legal position, including
those adopted in the course of a criminal investigation procedure.”?® In line with Recital 87, the term “third
parties” is to be interpreted broadly and include suspects, victims, and other persons who may be adversely
affected by such acts. Specifically, the ECJ stressed that the EU legislature did not intend to restrict
mandatory review of procedural acts to a certain numerus clausus but rather sought to extend the scope to
include all acts that have legal effects vis-a-vis third parties.3°

The question of whether a specific act, such as a witness summons, has binding legal effects cannot be
answered in the abstract, however, but requires an assessment in concreto of the substance of the act and
its effects with regard to the “third party”, i.e., the person challenging that act, taking into account its content,
the context it was adopted in, and the body that adopted it.3" Given that both EU and national procedural
rights apply in EPPO proceedings, the specific effects of any such procedural act will vary, depending on the
jurisdiction within which it is taken.3? Thus, in the words of the Court, as “the perimeter of procedural safe-
guards” granted to the various persons may vary according to national law, “the perimeter” of the procedural
acts that these persons can challenge may consequently also vary.3? It is therefore for the national court to
assess, in light of the national procedural rules and in the context of the criminal investigation, whether the
decision of an EDP summoning a witness to appear is intended to produce binding legal effects. Particularly,
the (national) court must determine whether that decision is capable of affecting the interests of the person
challenging it by bringing about a distinct change in their legal position, including by affecting their
procedural rights.3*

Should this question be answered in the affirmative, the act must be subject to review. However, this review
does not necessarily have to be carried out by way of a direct appeal: indirect review by the trial court is
sufficient to comply with the required level of protection set out in Art. 19 TEU and Art. 47 of the Charter.®®
Notwithstanding the foregoing, national procedural autonomy is limited in any case by the principles of
equivalence and effectiveness. This means that the rules governing remedies in EPPO cases may neither be
less favourable than those in similar national cases, nor may they render the exercise of rights guaranteed by
EU law impossible or excessively difficult in practice. Therefore, if national law allows for direct appeal, this
must also be provided for in EPPO cases.?®

V. What to Make of It?

This ruling further cements the reliance on national law and national courts in EPPO proceedings: not only
will national courts review the acts, but they will ultimately also determine which acts are susceptible to
review in the first place. While this makes sense in terms of the EPPO’s setup and structure, it also
perpetuates an uneven playing field with regard to procedural rights in proceedings led by an EU body.
Besides the implications for the specific case and the Spanish legal order — which will clearly have to amend
LO 9/2021— this decision raises broader questions about the standard set forth in Art. 42(1) of the EPPO
Regulation. Firstly, the adequacy of the reliance on the case law on Art. 263 TFEU can be questioned.
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Secondly, doubts can be raised as to the compatibility of the interpretation of Art. 42(1) with the right to
effective judicial protection of Art. 47 of the Charter.

1. Implications for the Spanish legal order

While the ECJ does not expressly state that Spanish law is contrary to EU law, leaving that assessment to the
referring court, it strongly points in this direction. First, the ECJ notes that Art. 42(1) of the EPPO Regulation
is not to be seen as restricting the availability of remedies to a specific list or categories of acts, but rather it
is meant to extend the (mandatory) judicial review to all EPPO procedural acts intended to produce binding
legal effects. In this regard, Art. 90 of LO 9/2021 is already in contravention of Art. 42(1) of the EPPO Regula-
tion.%” Regardless of whether a witness summons is considered to have “binding legal effects” in this
specific case, the principle of equivalence mandates that the same remedies be available in EPPO cases as
in similar national cases. In this context, we can distinguish two possible scenarios in which judicial review
must be provided for:

» The procedural act falls within the scope of Art. 42(1) of the EPPO Regulation;

* The procedural act does not fall within the scope of Art. 42 (1) but national law provides for remedies
against such acts anyway.>®

In a similar Spanish case, a witness summons would have been issued by the investigating judge and thus

have been subject to appeal (see . above).?° The same must apply in EPPO cases, as the EPPO procedure

cannot have the effect of limiting rights otherwise available in national cases.*? With regards to the specific
case at hand, the defendants should thus be able to challenge the witness summons issued by the EDP.#!

2. On the standard of Art. 42(1) of the EPPO Regulation

The ECJ does not determine if a witness summons constitutes “a procedural act intended to have legal
effects vis-a-vis a third party”, leaving the final assessment up to the national courts, but it provides the
parameters of the test to be performed. The ECJ interprets Art. 42(1) EPPO Regulation in line with its case
law on Art. 263 TFEU concerning actions for annulment. At first glance, the standard set seems quite broad,
as the Court holds, that the possibility of judicial review is not to be limited to a certain list of or category of
acts.*?

However, settled case law regarding the admissibility of actions for annulment establishes that only
measures with binding legal effects are capable of affecting the interests of the applicant.*® These are gen-
erally enforceable acts which create obligations for the addressees. In this context, the ECJ has held that
preparatory or intermediate acts, such as “opinions” or “recommendations”, whose purpose is to prepare a
final decision, do not, in principle, constitute challengeable acts under Art. 263 TFEU.** In this sense, the ECJ
has also considered whether an intermediate measure may also be indirectly challenged by contesting the
final measure or decision it supports. In Deutsche Post, and more recently in Poland v. European Parliament
the Court held that an intermediate measure could not form the subject of an action for annulment if its
illegality could be remedied in an action against the final decision, as in this case the final annulment
decision would provide sufficient effective legal protection.*®

If we take the case law concerning acts adopted by OLAF as a reference, the CJEU has maintained quite a
restrictive approach: OLAF acts are routinely not considered challengeable acts under Art. 263 TFEU.® For
example, in the Tillack case, the CJEU ruled that the forwarding of information by OLAF to national authorit-
ies does not bring about a specific change in the applicants’ legal position, as national authorities remain
free to assess the information and determine the actions to be taken.*” The CJEU has considered preparat-
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ory measures to fall within the scope of Art. 263 TFEU, provided they have independent legal effects that are
distinct from those of the final decision and also that an appeal against the final decision would not nullify
these effects.*® In Tillack, the CJEU highlighted that it was the national authorities who would have taken
actions with binding legal effects, such as initiating investigations.*°

Unlike OLAF, the EPPO has the competence to undertake criminal investigations on the ground, and many of
its “preparatory acts”, such as initiating investigations,®® undertaking investigative measures, and granting or
denying access to the case file,>' should be considered challengeable acts according to the standard of Art.
263 TFEU - of course particularly where they affect fundamental rights and the rights of the defence. On the
contrary, requests by the EDPs to perform investigative measures, which then have to be approved by the
competent judge, would not constitute such challengeable acts.>?

Against this background, the summoning of a witness can be seen as intending to produce binding legal ef-
fects on the witness by bringing about a distinct change in their legal position. A summons involves a third
party in the proceedings as a witness, carrying certain obligations. Under Art. 410 of the Spanish Code of
Criminal Procedure Code (Ley de Enjuiciamiento Criminal (LECrim), witnesses are legally compelled to testify,
and Art. 420 stipulates that failure to appear can lead to fines or, in more serious cases, even criminal
proceedings for obstruction of justice. Spain is not the only jurisdiction where this is the case; similar
provisions apply in Germany, for example.>3 A parallel can be drawn with the ECJ's reasoning in Gavanozov II.
54 Although Gavanozov Il did not concern Art. 263 TFEU, it addressed the issue of challenging a European
investigation Order to hear a witness via video conference.>® The ECJ held that the witness could rely on the
protection of the right to an effective remedy of Art. 47 of the Charter, as the decision was capable of
adversely affecting them.>® Furthermore, as Advocate General Bobek pointed out in his opinion in Gavanozov
Il, witnesses may be third parties who do not have the option of indirectly challenging the “final” decision at
trial.>” A similar line of reasoning can therefore be applied in the present context.

A different view can be taken with regard to the possible binding legal effects on the defendants. In the pre-
liminary reference request at hand, the Spanish court identified two potential effects: First, summoning the
witness (to be questioned) could infringe the defendants’ right to a trial within a reasonable time, since it
would involve a second round of questioning of the same witness. Second, the questioning could lead to the
collection of incriminating evidence against the defendants. This does not really showcase binding legal
effects on the defendants’ legal position. In fact, gathering both incriminating and exonerating evidence is
part of prosecutors’ tasks in most civil law systems, and does not, as such, constitute a binding effect on the
defendants’ procedural position.58

As an interim conclusion, it should be noted that Art. 263 TFEU gives the CJEU the power to review the
legality of the actions of EU bodies, offices or agencies. Art. 42(1) of the EPPO Regulation attributes a
function that would otherwise be performed by the CJEU to national courts. From this perspective, it is
coherent for the ECJ to interpret Art. 42(1) in light of its case law on Art. 263 TFEU. At the same time, case
law on Art. 263 TFEU can only provide limited guidance, however, as it mainly concerns administrative and
antitrust law.*® Thus, while Art. 263 TFEU can inform the interpretation of Art. 42(1) of the EPPO Regulation,
a context-sensitive approach appears warranted for EPPO acts, particularly given their potential impact on
individual rights. This brings us to our third point: the interplay between Art. 42(1) and Art. 47 of the Charter.

3. On the compatibility of the Art. 42(1) standard with Art. 47 of the
Charter

At a more general level, the compatibility of the standard set in Art. 42(1) of the EPPO Regulation, with the
right to an effective remedy in Art. 47 of the Charter, may be called into question. According to the ECJ’s
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interpretation of Art. 42(1), a procedural act is subject to judicial review where it constitutes an act capable
of producing binding legal effects vis-a-vis the person challenging it. If such judicial review is available, at
least indirectly, this would be compatible with Art. 47 Charter. Beyond this, the Court does not elaborate
further on the relationship between Art. 42(1) of the EPPO Regulation and the standard of protection in Art.
47 Charter.

As an EU body, investigations led by the EPPO fall within the scope of the Charter (Art. 51(1) Charter). The
right to an effective remedy enshrined in Art. 47(1) of the Charter encompasses both the right to judicial
review of acts where rights secured by EU law may have been infringed and the right to obtain appropriate
redress where such an infringement is established. In this regard, the right to judicial review of the EPPQ’s
procedural acts thus arises from the Charter itself. In general, the ECJ has interpreted Art. 47 of the Charter
quite broadly, stating that its protection can be relied on not only where EU fundamental and individual rights
are at stake but also where an act can adversely affect a person.®® In this sense, any procedural act by the
EPPO would, in principle, be susceptible to — at least indirect — judicial review in line with Art. 47 of the
Charter, provided that it could adversely affect the person challenging the act.®’ In my view, the threshold in
such a case is lower than that of “binding legal effects”. In any case, Art. 47 of the Charter does not
constitute an absolute right and may be subject to limitations in accordance with Art. 52(1) of the Charter.

In its case law on Art. 263 TFEU, which informs the interpretation of Art. 42(1) (see above, point 2), the CJEU
has not considered the lack of remedies before national courts to be relevant in determining the scope of
acts that can be challenged by way of an action for annulment.®? Specifically, the ECJ has ruled that Art. 47
of the Charter cannot lead to an expansion of the Court’s jurisdiction as set out in the Treaties.®® The context
of Art. 42(1) of the EPPO Regulation is, however, somewhat different. The purpose of that provision is
specifically to attribute powers to national courts that would otherwise reside with the CJEU.%* Furthermore,
not only procedural acts within the scope of Art. 42(1) must be challengeable before national courts, but also
those for which domestic remedies already exist via the principle of equivalence. In this regard, the EPPO
Regulation has already resulted in an “expansion” or “redistribution” of competence,®® which suggests that a
more flexible approach may be warranted.

This is further reinforced by the specific nature of the EPPO. As the ECJ itself has emphasised, the EPPO
differs from all other EU bodies, including OLAF, Europol, and the European Commission, by its very nature. It
adopts measures that, by their very nature, will infringe upon fundamental and individual rights. Even if these
measures are not considered to have “binding” legal effects according to the standard of Art. 263 TFEU, such
measures could still very well “adversely affect” those involved and should therefore fall within the scope of
judicial review.

V. Conclusion

It remains to be seen how national courts will apply the ECJ’s ruling in EPPO v. .R.0 and F.J.L.R and what ef-
fect the ruling may have on the system of remedies in EPPO proceedings. For the time being, the Court has
clarified the broad meaning of Art. 42(1) EPPO Regulation as “challengeable acts”, but many questions
remain. One such question concerns the classification of specific acts within the definition provided by the
ECJ. Another concerns the adequacy of the standard set out in Art. 263 TFEU for EPPO investigations and its
relationship to Art. 47 of the Charter. A broader interpretation of the criteria is surely called for — an
interpretation possibly more in line with Art. 47 of the Charter.
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