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ABSTRACT

The European Court of Justice (ECJ) finally delivered a judgment
that puts an end to the so-called Taricco saga - at least for the time
being. More importantly, this Taricco Il judgment (Case C-42/17 -
M.A.S. & M.B.) deals with the relationship between the principles of
primacy, effectiveness, and direct effect of EU law, on the one hand,
and the concept of national (and particularly constitutional) identity
of the Member States, on the other. It also addresses the extent of
the possibility for Member States not to apply EU law if it conflicts
with an overriding principle guaranteed by their national constitu-
tion. In this context, the article aims to assess, firstly, whether the
Court overruled its Melloni doctrine with this judgment. Secondly,
the article analyses whether the Court, at least implicitly, answered
the sensitive question of who is the ultimate judge responsible for
assessing whether the “identity clause” enshrined in Art. 4(2) TEU
has been violated or not.
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|. Introduction

On the 5th of December 2017, the European Court of Justice (hereinafter “ECJ") finally delivered a judgment
that put an end to the so-called Taricco saga - at least for the time being. More importantly, the judgment
(called the Taricco Il) deals with the relationship between the principles of primacy, effectiveness, and the
direct effect of EU law and the concept of national (and particularly constitutional) identity of the Member
States (hereinafter “MS”). It also addresses the extent of the possibility for MS not to apply EU law if it
conflicts with an overriding principle guaranteed by their national constitution. The solution adopted by the
Court is a compromise, which has settled a longstanding dispute with the Italian courts, transforming what
could have been a war between courts into a dialogue between them.

In this context, the present article aims at analysing the tension between the primacy and effectiveness of
EU law, on the one hand, and the (higher) protection of fundamental rights guaranteed by the national
constitutions and respect for the national identity of the MS, on the other hand, through the lens of the Tar-
icco Il judgment. In order to address these issues, the Taricco saga is outlined in the following section (ll), in
order to understand how the tension between the effectiveness of EU law and the national protection of
fundamental rights raised. Section Ill offers an assessment of Taricco Il, by analysing whether the ECJ
decided to overrule its Melloni doctrine and whether the ECJ answered the problematic question as to who is
the ultimate judge responsible for assessing whether an obligation deriving from EU law undermines the
principles inherent to the national identity of a Member State. Some conclusions are drawn in the last
section (IV).

II. Tension between Effectiveness and Fundamental
Rights in the Taricco Saga

The Taricco Il judgment is the last in a back-and-forth between the ECJ and the Italian courts. It is, in
particular, the decision taken by the ECJ in response to the question referred to it for a preliminary ruling by
the Italian Constitutional Court (hereinafter “ItCC”), which originated by the ECJ’s findings in the first Taricco
judgment. The latter was delivered in 2015 by the ECJ upon request for a preliminary ruling by an Italian
criminal court. The Italian court questioned the compatibility of national rules on limitation periods, such as
the fourth paragraph of Art. 160 of the Italian Criminal Code as amended by Law No 251/2005," with Direct-
ive 2006/112. According to the above-mentioned Italian provision, the limitation period applicable to value
added tax (hereinafter “VAT") offences, if interrupted, can be extended by only one quarter of its initial
duration, after which the proceedings are definitely to be considered time-barred. The referring court asked
whether this provision introduced a VAT exemption not laid down in Art. 158 of Directive 2006/112. The ECJ
reformulated the referred question in such a way as if the referring court was seeking to ascertain whether
the national rule at issue impeded the effective fight against VAT evasion in the MS concerned. As it stood,
the national rule had the effect of leading to the de facto impunity of the persons accused of VAT fraud in a
large number of cases as a result of the expiry of the limitation period. If the rule amounted to such an

impediment, it would be incompatible with Directive 2006/112 and, more generally, with EU law?

The ECJ stated that the national authorities should consider the Italian provisions at issue incompatible with
EU law (in particular, with Art. 325(1) TFEU, Art. 2(1) of the PFI Convention as well as Directive 2006/112,
read in conjunction with Art. 4(3) TEU), if the application of these provisions on the interruption of limitation

period had the effect of ensuring the impunity of the perpetrators of serious VAT fraud offences.® EU law,
and specifically Art. 325 (1) and (2) TFEU, in fact obliges the MS to ensure that cases of serious fraud
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“are punishable by criminal penalties which are, in particular, effective and dissuasive,” the ECJ argued.

Moreover, “the measures adopted in that respect must be the same as those which the Member States adopt
ll4

in order to combat equally serious cases of fraud affecting their own financial interests.
The need to ensure the effective fight against VAT fraud led the ECJ to equally affirm that “criminal penalties
may nevertheless be essential to combat certain serious cases of VAT evasion in an effective and dissuasive

manner." It did so despite MS being free to choose the form of the penalties used (at least in theory) in
order to effectively protect the Union’s financial interests.

The use of criminal sanctions is thus interpreted by the ECJ in the Taricco case - as in its “environment judg-

ments” of 2005 and 2007° - in a functional way.7 This means, as Mitsilegas wrote, that “criminal law is not
viewed as a self-standing EU policy or field of competence, but rather as a means to an end enabling the

Union to achieve effectiveness with regard to its policies and objectives."8 The specific Union policy in this
case, the implementation of which should be ensured by the MS, was the protection of the Union'’s financial
interests and the relevant provision was a primary EU law provision, i.e., Art. 325 TFEU. To this end, the ECJ

affirmed the direct effect of Art. 325 TFEU? insofar as it obliges the MS to “counter illegal activities affecting
the financial interests of the European Union through dissuasive and effective measures” and “to take the
same measures to counter fraud affecting those interests as they take to counter fraud affecting their own
financial interests.” It concluded that national provisions unable to give full effect to Art. 325 TFEU are to be

disapplied.10

However, provided that the EU is a union of law in which fundamental rights have a prominent roIe,11 national
authorities must also ensure that the fundamental rights of the persons concerned are protected, if they

decide to disapply national provisions conflicting with EU law. 12 Despite stating that it is up to the national
authorities to ascertain whether fundamental rights (especially the principle of legality) are violated by
disapplication of the national provisions at issue, the ECJ, in its first Taricco judgment, assigned itself the
task of determining whether disapplication of the limitation period provisions at issue would infringe the
principle of legality, as interpreted by itself and by the ECtHR. In this regard, the ECJ played the role of a
“quasi-constitutional” court, 3 acting not only as the judicial authority competent to assess the validity of EU
law or deciding on the interpretation of EU law but also as the judicial authority competent to assess the

consequences of disapplication of national law to the fundamental rights protected at the EU level.

The performance of this role has been eyed by the ItCC, which affirmed that the ultimate control of compli-
ance of EU law with the supreme principles of national legal orders should be entrusted to the national

Supreme Courts.* Thus, the ItCC submitted a request for a preliminary ruling to the ECJ asking whether the
obligation deriving from Art. 325 TFEU, as interpreted in the first Taricco judgment, should be applied even if

such an obligation conflicts with an overriding principle of the Italian legal sys;tem.1 S The ItCC particularly af-
firmed that, in order for the ItCC not to exert the “counter-limit” doctrine, the ECJ should afford national
authorities the possibility to continue applying national provisions, even if they are incompatible with the EU
law, in case their disapplication is in contrast with an overriding principle of the national constitutional order

and therefore jeopardises the national identity of a given MS.'®In fact, in the ItCC'’s view, the competence to

ascertain whether EU law, as interpreted by the ECJ, conflicts with principles pertaining to a MS’

"17

“constitutional identity,” '’ referred to in Art. 4 (2) TEU,1 8 belongs to the relevant national authorities.'®

The compromise solution adopted by the ECJ in the Taricco Il case nevertheless gives only a partial answer
to the questions posed by the ItCC. In fact, in its judgment of 5 December 2017, the ECJ neither refers to
Art. 4 (2) TEU, nor expressly addresses the issue of compatibility of the rule set out in the Taricco judgment
with the overriding principles of the Italian constitutional order. Instead, “Luxembourg” confirms the main
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findings following from its previous Taricco judgment, at least as far as interpretation of Art. 325 TFEU is
concerned. Even if not contested by the I1tCC, the ECJ particularly reiterates, first, that Art. 325 TFEU is an EU
primary law provision that has direct effect.20 Secondly, the Court reaffirms that “it is for the Member States
to ensure that the Union'’s financial interests are protected21 and that, in order to achieve this objective, MS
“are free to choose the applicable penalties”; however, at the same time, it stresses that “criminal penalties
may be essential to combat certain cases of serious VAT fraud in an effective and deterrent manner."22 As a
result, the Court reaffirms that MS shall be considered “in breach of their obligations under Article 325(1) and
(2) TFEU if the criminal penalties adopted to punish serious VAT fraud do not enable the collection in full of
VAT to be guaranteed effectively” or if “the limitation rules laid down by national law do not allow effective
punishment of infringements linked to such fraud."23

As regards the consequences of the incompatibility of national provisions with EU law (in particular with
Art. 325(1) and (2) TFEU), the ECJ, in the first place, reiterates that it follows from its case law that it is

“for the competent national courts to give full effect to the obligations under Article 325(1) and (2) TFEU and
to disapply national provisions, including rules on limitation, which, in connection with proceedings

concerning serious VAT infringements, prevent the application of effective and deterrent penalties to counter
w24

fraud affecting the financial interests of the Union.
Secondly, it reinforces the view taken in the first Taricco judgment that the Italian authorities, when deciding
whether to disapply the provision of the Criminal Code at issue, “are required to ensure that the fundamental

rights of persons accused of committing criminal offences are observed."2° Contrary to the opinion of
Advocate General Yves Boz‘,26 the ECJ went further by affirming that national authorities are not obliged to
disapply national provisions incompatible with EU law if such a disapplication “entails a breach of the

principle that offences and penalties must be defined by law."2/ This also holds true even when, as aresult, a

national situation incompatible with EU law occurs.?8

lll. Effectiveness and Primacy of EU Law v. Stronger
National Protection of Fundamental Rights and
National Identity

Despite the important issue dealt with in the judgment and although a different outcome of the judgment
had the potential to jeopardise the entire European legal system — which is based on “a structured network
of principles, rules and mutually interdependent legal relations linking the EU and its Member States"2%- in
the author’s view, the innovative effect of the Taricco Il judgment is minimal. The ECJ clearly acted with the
intention of avoiding a direct conflict with the ItCC and, to this end, avoided dealing with the questions
referred to it by the ItCC regarding primacy and national constitutional identity. As pointed out in the previous
section, the ECJ did not expressly address the issue of compatibility of the rule set out in the Taricco / judg-
ment with the overriding principles of the Italian constitutional order. It also did not pronounce judgment on
the question of who is the ultimate judge responsible for assessing whether the MS’s “national identity,”

referred to in Art. 4(2) TEU, risks being undermined by obligations deriving from EU law.

1. Did Taricco Il overrule the Melloni doctrine?

As regards the relationship between primacy and effectiveness of EU law, on the one hand, and higher
national standards of protection of fundamental rights, on the other, in the author’s view, Taricco Il does not
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represent an overruling of the Melloni doctrine. It also does not constitute affirmation by the ECJ of the
general principle that higher national standards of protection of fundamental rights prevail over the
application of EU law if the latter conflicts with those standards. The interpretation according to which the
ECJ did not overrule the Melloni doctrine seems the more coherent one and more consistent with a literal

and contextual interpretation of Taricco 1139 In this section, the arguments justifying such a position are put
forward.

At first reading, one would think that the Taricco Il judgment reverses the Mellonijurisprudence.31 As is well
known, the ECJ stated in the Melloni judgment that the principles of primacy, unity, and effectiveness of EU
law is undermined if Art. 53 of the Charter is interpreted as allowing a Member State to disapply EU rules
“which are fully in compliance with the Charter where they infringe the fundamental rights guaranteed by that

State's constitution.”32 Art. 53 of the Charter should thus be interpreted as not allowing a Member State to
disapply a provision of EU law, even if application of the EU provision is inconsistent with the higher national
standard of protection of fundamental rights. In Taricco I, however, the ECJ allowed the Italian authorities to
apply their national standard of protection of the legality principle, even if it results in “a national situation
incompatible with EU law.” It thus seemes, at first reading, that the ECJ reversed its previous jurisprudence
and made the higher national standards of protection of fundamental rights prevail over the primacy and
effectiveness of EU law. However, a careful reading of the judgment proves the contrary. In this regard, |
outline at first two existing different opinions ((1) and (2)) before | subsequently propose an own
interpretation of this issue ((3)).

(1) In the view of some scholars, the ECJ addressed the issue as to whether it is possible for national
authorities not to implement EU law, if the application is at variance with a higher constitutional standard of
protection of a fundamental right by providing a new and autonomous interpretation of the principle of
legality referred to in Art. 49 of the EU Charter of Fundamental Rights (CFR). In the opinion of these scholars,
it is the same principle of legality enshrined in Art. 49 CFR, as interpreted by the ECJ,33 that prevents the MS
from disapplying national provisions conflicting with EU law when such a disapplication conflicts with the
fundamental principle of legality. In the opinion of Bassini and Pollicino, particularly “it is no longer the nation-
al understanding of the principle of legality to be in contrast with the obligations stemming from Art. 325
TFEU,” as “we are no longer facing a counter-limit (a purely Italian doctrine) but a very limit that it is EU law to
provide, first of all through Art. 4934

(2) Other scholars do not think that the Court gave an autonomous European definition of the principle of
legality. As Burchardt puts it: “the reference to the domestic constitutional law understanding of the principle
is [...] a direct reference to a domestic constitutional principle distinct from Art. 49 of the Charter”3° As a res-
ult of a conflict of two EU provisions, namely Art. 325 TFEU and Art. 49 CFR, it is therefore argued that the
ECJ does not construe an exception to the obligation of disapplication of national provisions conflicting with
EU law following from the Taricco judgment. On the contrary, an exception to the obligation following from
the Taricco judgment is de facto construed because of the conflict between the understanding of the prin-
ciple of legality following from a domestic constitutional law and the obligation following from Art. 325
TFEU. Burchardt further notes:

“Hence, the exception postulated in Taricco Il is the result of a conflict between EU law and domestic law -

with the CJEU only unconvincingly trying to disguise this."30

Therefore, she states: “for the first time in its jurisprudence, the court thus resolves such a conflict between
domestic law and EU law not in favour of EU law primacy but in favour of the domestic constitutional law
principle - without basing this outcome explicitly on the higher level of protection rationale in Art. 53 of the

Charter3’ According to this reasoning, the Court established an exception to the principle of primacy based
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on the national understanding of the principle of legality. The risky logical consequence of this interpretation
is that the principle of primacy of EU law is compromised.

(3) In my view, however, none of these opinions gives a correct interpretation of the Court’s decision. First,
the ECJ did not strike a balance between Art. 325 TFEU and Art. 49 CFR, as the two norms are not in fact in
conflict. The obligations stemming from Art. 325 TFEU are not limited by Art. 49 CFR. As stated in Taricco
I,38 the principle of legality enshrined in Art. 49 CFR is not undermined by disapplication of the Italian
provisions on the limitation period, provided that, according to the principle of legality and, as interpreted by
the ECJ and the ECtHR, the limitation of offences is an institution of procedural criminal law. Therefore,
disapplication of limitation period provisions does not infringe the principle of legality as set out in the
Charter. On the contrary, the problem arises in respect of the Italian understanding of limitation rules as an
institution of substantive criminal law, which is thus subject to the principle of legality in criminal matters.

For this reason, the opinion referred in point (1) is not shared by the author.

The opinion mentioned in point (2) also does not find the author’s agreement, since the ECJ in the Taricco Il
case neither established the prevalence of national fundamental rights standards over the European ones,
nor overruled the Melloni doctrine. Two reasons could be put forward. First, immediately after having ob-
served that the fundamental rights of accused persons should be respected by the national authorities when
deciding whether to disapply the Italian provisions on limitation rules hampering the effective protection of
the Union's financial interests, the ECJ stressed that the rule established in the Akerberg Fransson judg-
ment,39 and de relato in Melloni,40 still applies.41 As a result, “national authorities and courts remain free to
apply national standards of protection of fundamental rights, provided that the level of protection provided

for by the Charter, as interpreted by the Court, and the primacy, unity and effectiveness of EU law are not

thereby compromised."42 In this context, it is clear from a literal interpretation of the two paragraphs in the
Taricco Il judgment that paragraph 47 (in which it is established that the rights of the persons concerned
should be respected) is further explained and specified by paragraph 48 (in which it is made clear that the
primacy, unity, and effectiveness of EU law should not be compromised by the application of different

standards of protection of fundamental rights).43 Such interpretation of the wording of paragraph 48 leads

also to coherence, because otherwise paragraph 48 seems contradictory.44 At least formally, therefore, the
ECJ recognises the validity of the Melloni doctrine from the beginning.

A second indicator of the ECJ'’s lack of willingness to reverse its Melloni jurisprudence is the entire judg-
ment’s lack of any reference to Art. 53 CFR, the interpretation of which was the focal point of Melloni. In the
author’s view, if the Court had wanted to reverse its jurisprudence, it would have done so expressly, giving a
different interpretation of said Art. 53 CFR or, at least, specifying more precisely its previous interpretation of

the article, e.g., construing the case at issue as an exception to the general rule.*® However, this was not the
path followed by the ECJ. In fact, the Court in the Taricco Il judgment expressly decided not to proclaim a
general principle regulating the relationship between higher national standards of protection of fundamental
rights guaranteed by national constitutions, inherent in their national identity, and European standards of
protection of fundamental rights. The Court neither mentioned Art. 53 CFR, nor Art. 4 (2) TEU, which had

been expressly articulated by the ltcc.*6

The formal silence of the ECJ on these issues might not be considered a conclusive argument either.
However, even from a de facto point of view (unlike the Berlusconi case in which the issue was not dealt with
at all47), in the Taricco Il case the ECJ implicitly solved the question in the sense that the relationship
between the primacy of EU law and higher national standards of the protection of fundamental rights should
continue to be regulated according to the Melloni doctrine. The different outcome of the two judgments, i.e.,

Taricco Il and Melloni, results merely from the two different factual situations examined by the ECJ in each
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case, while the general rule adopted to decide both cases is the same. As has been stated earlier, both
judgments “concern the same question (whether national and higher standards of rights can be applied in EU

related issues) but circumstances are not obviously comparable.”48 It is thus rather obvious that diverging
facts and circumstances lead to different outcomes.

The ECJ, in fact, has applied the same Melloni rule to different cases, in which the factual circumstances and
the legal framework were different. In one case, a specific harmonised legal framework existed,49 while it did

not exist in Taricco Il concerning the limitation period.50 In one case (the Melloni one), differing interpreta-
tions of the same rights to an effective judicial remedy and to a fair trial were given by the ECJ according to
EU law, namely Articles 47 and 48(2) of the Charter, and by the Spanish Constitutional Court according its
national law. Yet in another case (Taricco Il), the interpretation of the principle of legality was not under dis-
cussion.

The content of the principle of legality was, in fact, interpreted in the same way both at the European and
national levels; in order for it to be respected, provisions of criminal law should comply with the requirements
of accessibility and foreseeability, as regards both the definition of the offence and the determination of the
penalty. They should also comply with the requirement of precision of the applicable criminal law and with

the principle of non-retroactivity of criminal law.°! The issue debated was instead whether this principle ap-
plied to limitation rules for criminal offences relating to VAT or not; in this regard, the ECJ stated that it was
for the national authorities to assess - on a case-by-case - whether the principle of legality applied to
limitation rules in the Italian system and thus whether a disapplication of the provisions at issue risked
infringing it. At the same time, the ECJ affirmed that the national authorities should ensure that the primacy,
unity, and effectiveness of EU law were not compromised. Thus, there was no divergence of interpretation
concerning the meaning of the principle of legality at either the EU or the national level. This is why the Court
did not refer to Art. 53 of the Charter: because it did not affirm a new and different rule from the rule in Mel-
loni. It simply applied the same rule to different cases. The difference between the two cases was ultimately
- and this is not a tautology - that they were different cases, involving different fundamental rights, different
facts, and different legal frameworks.

2. National identity clause

In the author’s view, another important implicit statement of the ECJ in Taricco Il concerns the sensitive
question of who is the ultimate judge responsible for assessing whether the “identity clause” enshrined in
Art. 4(2) TEU has been violated. Despite being more evident after the entry into force of the Treaty of Lis-
bon®2 and the inclusion of the identity clause in Art. 4(2) TEU, which is subject to the jurisdiction of the ECJ
(as are all EU law provisions to the extent that specific provisions do not provide otherwise53), the fact that

many domestic constitutional courts claimed violation of their national identity54 - among them the ItCC in
the Taricco Il case — has called into question this assumption.

In Taricco I, despite not pronouncing judgment explicitly on this issue, the ECJ implicitly answered that “the
ultimate judge” to assess whether the identity clause has been infringed or not is the ECJ itself for two
reasons. First, the ECJ, by not referring to Art. 4(2) TEU excluded its possible violation. Therefore, in a way,
the ECJ implicitly pronounced judgment on the issue, thus precluding the ItCC from doing so. Secondly,
giving the national court the task of assessing whether the principle of legality had been violated or not in
this specific case, the ECJ put forth that it is the ECJ itself which should give national authorities the
possibility not to implement EU law if it conflicts with a fundamental right, as interpreted in the national legal
order. This conclusion is evident if one compares the judgment at issue with Melloni, in which the ECJ expli-
citly denied the possibility for the national authorities to disapply EU law, even if it conflicts with fundamental
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principles, as interpreted in the national legal system. It is thus the ECJ which ultimately decides in which

cases national authorities may decide not to apply EU law if it conflicts with overriding principles of their

national legal systems.55

V. Conclusion

The foregoing analysis shows that in Taricco Il the ECJ did not overrule its previous jurisprudence and, in
particular, its Melloni doctrine. On the contrary, despite leaving many questions unanswered, it applied its
Melloni jurisprudence to the case at issue. The different outcome of the two judgments is merely due to the
different factual circumstances and legal frameworks. Thus, the ECJ, also in order to avoid an open conflict
with the Italian Constitutional Court, found a compromise solution, at the same time ensuring respect for the
fundamental rights of the individual and not undermining the principle of primacy and effectiveness of EU
law. According to the ECJ’s reasoning, the assessment as to whether EU legislation may be considered in-
compatible with overriding national principles should be carried out on a case-by-case basis: in the first
instance, by the European Court of Justice and, only at a later stage, by the competent national authorities.
The ECJ implicitly affirmed that the ultimate judge responsible for assessing respect for the so-called
“identity clause” referred to in Art. 4(2) TEU is the ECJ itself.
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