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ABSTRACT

This contribution aims to shed light on some issues concerning the
cross-border cases (already or potentially) falling within the com-
petence of the EPPO. The notion of “cross-border cases” — them
being PIF offences or other offences — encompasses at least three
scenarios:

i) Cases involving two or more Member States participating in the
EPPO, including cases where the criminal activity is carried out in a
single country, but the suspect has a habitual residence in, or is a
national of, another Member State;

if) Cases involving two or more Member States, one of which is not
part of enhanced cooperation;

iii) Cases involving at least one third country.

In the scenarios under ii) and iii), the controversial topic is how to
regulate the relations of the EPPO with the competent authorities
of non-participating Member States or third countries. In contrast,
the scenario under i) brings to the fore issues concerning the effi-
cient handling of investigations and prosecutions throughout the
EU and, more precisely, throughout the legal systems of Member
States participating in the EPPO. This article focuses on the latter
scenario and discusses cross-border cases from two different per-
spectives.
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l. Introduction

On the 5th of October 2017, the European Parliament gave its consent to the draft Council Regulation estab-
lishing the European Public Prosecutor’s Office (EPPO), bringing to an end the legislative procedure initiated
in 2013. Published in the Official Journal at the end of October 201 7,1 the final text of the Regulation had
been previously agreed upon by 20 Member States — within the framework of an enhanced cooperation
established in April 20172 - in the Justice and Home Affairs Council of 8 June 2017.2 In the Commission
press release of the same date, the answer to the question why there is need for a European Public Prosec-
utor was as follows: “Every year at least 50 billion euro of revenues from VAT are lost [...] through cross-bor-
der fraud. Transnational organised crime is making billions in profit every year [..] National prosecutors’ tools
to fight large-scale cross-border financial crime are limited. The new EU prosecutor will conduct swift invest-
igations across Europe [.]"* The mission of the EPPO is thus intertwined with crimes affecting the financial
interests of the EU (so-called PIF offences), especially those having a cross-border dimension; yet this does
not capture the whole picture, since the EPPO will also be competent for PIF offences concerning one
Member State only.

In addition, Art. 86(4) TFEU provides that the European Council — after consulting the Commission and
obtaining the consent of Parliament — can adopt a unanimous decision widening the competence of the
EPPO to include “serious crimes affecting more than one Member State.” Although (at least) three years will
be necessary before the EPPO can start its activities,5 the extension of its mandate to cross-border cases of

terrorism has already received support in political and academic circles.® In the recent 2017 State of Union
address, the President of the European Commission forecast that the Commission would table a
Communication on the matter in September 201 8./ Likewise, in his speech at the Sorbonne University in late

September 2017, French President Emmanuel Macron included the extension of the EPPO’s competence to
8

transnational terrorism among his proposals for relaunching the European Union.
Against this backdrop, this contribution aims to shed light on some issues concerning the cross-border
cases (already or potentially) falling within the competence of the EPPO. The notion of “cross-border cases”
- them being PIF offences or other offences — encompasses at least three scenarios:

1. Cases involving two or more Member States participating in the EPPO, including cases where the crim-
inal activity is carried out in a single country, but the suspect has a habitual residence in, or is a

national of, another Member State;9
2. Cases involving two or more Member States, one of which is not part of enhanced cooperation;
3. Cases involving at least one third country.

In the scenarios under ii) and iii), the controversial topic is how to regulate the relations of the EPPO with the
competent authorities of non-participating Member States or third countries. In contrast, the scenario under
i) brings to the fore issues concerning the efficient handling of investigations and prosecutions throughout

the EU and, more precisely, throughout the legal systems of Member States participating in the EPPO. This
10

article focuses on the latter scenario and discusses cross-border cases from two different perspectives.
First, the role of transnational cases within the architecture of the EPPO will be analysed from a constitution-
al point of view (Il). The competence of the EPPO in cross-border cases will be discussed in more detail in
the context of the principle of subsidiarity (11.1), followed by some remarks on the rule of voting set out in Art.
86(4) TFEU (11.2).
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Second, a criminal law perspective will be adopted. The analysis will focus on the choice of forum, assessing
the compatibility of the Regulation with the principle of legality and the right of defence (Il1).

Il. A Constitutional Perspective: The Mandate of the
EPPO between Subsidiarity and Enhanced
Cooperation

1. Cross-border cases and the principle of subsidiarity

As reflected in the above-mentioned Commission press release, the compliance of the EPPO with the
principle of subsidiarity is motivated inter alia by the allegedly transnational nature of PIF offences, which are
not adequately tackled by Member States and EU bodies (Eurojust, Europol, and OLAF).11 Among the ele-
ments to be taken into account in the assessment of this principle, the Protocol to the Treaty of Amsterdam
on subsidiarity listed the occurrence of “transnational aspects which cannot be satisfactorily regulated by
action by Member States.”12 Although the guidelines provided in that Protocol have not been restated in
Protocol No. 2 to the Lisbon Treaty, the Commission declared that it will continue to use them in the
evaluation of the principle of subsidiarity,13 as confirmed in the recent “Better Regulation Toolbox.”* The es-
tablishment of a European body can thus be an appropriate solution to the deficiencies of national investiga-
tions into cross-border fraud. Convincing at first glance, this conclusion has been criticised for a number of
reasons, and several national parliaments submitted that the Commission’s Proposal for a Council
Regulation on the EPPO did violate the principle of subsidiarity.1 ° The Commission rejected these objections
and maintained the Proposal, yet doubts over compliance of the Regulation with the principle at stake have

not been entirely dispelled.16

First, although the Commission argues that a huge amount of EU money is lost annually or diverted because

of fraud, the quantification of similar losses is not — and can never - be precise: “by definition fraudulent

activities are meant to remain in the shadows,"17 and this holds true both for domestic and cross-border

cases. Occasional estimates represent only the “tip of the iceberg” of the real phenomenon.1 8 For instance,
the EPPO Impact Assessment estimates that around €3 billion per year “could be at risk from fraud."'? In the
light of such an uncertainty over the true scale of the problem, one could wonder whether other solutions by

which to cope with fraud against the EU budget would have been more appropriate, rather than opting for the
establishment of a new body.

Second, the EPPO is supposed to overcome the alleged deficiencies of the existing instruments and bodies
of judicial cooperation at EU level. However, the 2010 Stockholm Programme had envisaged a “step-by-step

approach:"20 the implementation of the new Council Decision on Eurojust had to be assessed first, whereas
it would only have been possible to discuss the available options to enhance the existing legal landscape at

a second stage, including the creation of the EPPO.2" The Commission adopted a “parallel approach” in-

d,22

stea i.e., it put forward its Proposal for the EPPO Regulation together with a Proposal for a Regulation on

Eurojust without waiting for the conclusion of the evaluation of the implementation of the 2009 Eurojust
Council Decision.?3

Furthermore, emphasis on the transnational dimension of PIF offences risks overshadowing the fact that the
EPPO is competent in cases having an exclusively national dimension as well. It is claimed that a significant
part of the EU’s losses are actually due to (minor) fraud committed within national borders and for limited

amounts of money.24 Most EU funds are indeed given to European citizens and legal entities by national
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bodies through national procedures on behalf of the EU.2° The competence of the EPPO over purely national

cases was one of the points touched upon by some national Parliaments,26 which did not see any real added

value in creating a European body (also) dealing with domestic cases. The Commission dismissed the
27

argument, pointing in particular to the “intrinsic Union dimension” of PIF offences.
This shows that the EPPO and, more generally, the PIF sector are typical examples of a harmonious — but
politically sensitive — combination of the two rationales behind subsidiarity. As noted by Wieczorek, subsidi-
arity is traditionally thought of as a principle to select the sectors in which EU action is more efficient than
that of Member States; in the field of criminal justice, the typical example is the fight against cross-border

criminality.28 However, the Union has recently intervened in this and other fields also on the basis of
normative assumptions, i.e., not because of the cross-border dimension of given phenomena but in light of

its “willingness to express its moral position on a particularly important subject” or the “need to enforce its

29

own norms,”“” such as those on the protection of the Union budget.

The PIF sector thus conflates both aspects of the principle of subsidiarity. On the one hand, transnational PIF
offences are allegedly not adequately tackled by Member States; their scope hence calls for an intervention
from the EU. The cross-border nature of PIF offences sits very well with the traditional interpretation of
subsidiarity of the Union’s action in criminal law matters, yet it is only one side of the coin. On the other hand,
in line with the emerging normative facet of the principle of subsidiarity, the remit of the EPPO also includes
national cases, since the interest at stake (the Union budget) is purely and inherently European. It is precisely
for the latter reason that the question remains as to whether the creation of a European Public Prosecutor’s

Office by only 20 Member States is truly compliant with the principle of subsidiarity. In fact, if the EPPO aims

»30

at establishing “a coherent European system for the investigation and prosecution”>" of PIF offences and at

protecting an EU interest par excellence, it is "paradoxical"31 that the Office is composed of less than three

quarters of EU Member States.3? Nevertheless, in terms of Realpolitik, the setting up of the EPPO is a histor-
ical achievement on the part of the European Union and, in the future, the Office could also gain consensus
among the non-participating Member States.

In light of the foregoing, the (potential) competence of the EPPO for serious cross-border cases beyond the
PIF sector, as envisaged by Art. 86(4) TFEU, should be less controversial from the subsidiarity perspective.
The extension of the mandate of the Office could not cover purely domestic crimes, as in the case of PIF
offences; once the link with the PIF sector is lost, the mission of the EPPO would be justified by the

traditional, purely “efficiency-based rationale,” rather than the emerging “normative” one.33 These “two very

different embryos"34 of Art. 86 TFEU can be explained by bearing in mind that this provision is included in

the Title of the Treaty concerning the Area of Freedom, Security and Justice, i.e., an area in which EU action
has been endorsed and gradually enhanced because of the cross-border dimension of the phenomena con-
cerned, such as transnational criminality.35 Thus, while it is still being debated whether (most) PIF offences
have a transnational dimension that justifies the establishment of the EPPQ, this issue would not arise if the
EPPO were to be given powers to fight serious cross-border crime. However, although the extension of the
powers of the EPPO in accordance with Art. 86(4) TFEU would probably be less contentious from a constitu-
tional perspective as far as the subsidiarity principle is concerned, it was never a consideration in the
negotiations on the Regulation. It is self-evident that such an extension would signify a bold step forward in
the direction of a “federal” Europe, one in which a European prosecution service would counter crimes
affecting common security interests. The time for this is probably not ripe yet, but things seem to be slowly
changing.

In sum, it is understandable why the Commission - in public statements and official documents - plays both
cards: the cross-border dimension of PIF offences and their European nature. On the one hand, the suprana-
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tional essence of the protected interest justifies the establishment of the EPPO. Still, when a given PIF crime
does not have any link with other Member States, the competence of the EPPO to investigate and prosecute
such a crime turns out to be a contentious issue, since the powers of the Office represent a considerable
intervention into national sovereignty. On the other hand, the argument involving the transnational scale of
PIF offences is rather convincing and well entrenched in EU constitutional law, but some have cast doubts as
to its validity in the PIF sector. It is somehow even ironic that the competence of the EPPO for VAT carousel

fraud, i.e., the PIF offence with a cross-border dimension by definition, has been limited to the most serious
6

cases in which the total damage caused by such fraud is at least €10 million.3
Moreover, the combination of these two factors is convincing in some respects; a single EU body competent
for PIF offences would be in an ideal position to detect, for instance, possible links among national cases.

These links would, admittedly, not be easy to discover if, as is sometimes the case, national authorities focus
only on the domestic side of a given case and are reluctant to extend their investigations to transnational as-

pec'ts.37 For the very same reason, the commitment of the Commission to launch a debate on the extension
of the EPPQ’s competence in serious cross-border cases next year already is to be welcomed. Such an
extension would be in line with the traditional interpretation of the principle of subsidiarity in EU criminal law
and will leave untouched the competences of Member States in purely national cases. Nevertheless, it would
represent a further, if not groundbreaking, example of increasing integration among national criminal justice
systems in the name of common needs and interests. Hence, the Treaty provides that such a bold move
needs to be taken by the European Council and by means of a unanimous vote, i.e., including Member States
not participating in enhanced cooperation. As will be argued below, however, Art. 86(4) TFEU is not without
controversy.

2. Cross-border cases beyond the PIF sector: the question of voting

The principle according to which enhanced cooperation shall be open to the participation of other Member
States (Art. 328(1) TFEU) and the political sensitivity of the decision to enlarge the mandate of the EPPO
beyond the PIF sector justify the choice by the drafters of the Treaty to leave such a decision in the hands of
the European Council, which shall act unanimously. Yet, the issue remains controversial. Empowering non-
participating Member States to veto the adoption of the decision provided for by Art. 86(4) TFEU jeopardises
the other overarching principles of enhanced cooperation, namely that only Member States participating in
enhanced cooperation can decide on how such a cooperation shall be developed and that its implementation
shall not be impeded by non-participating Member States (Art. 327 TFEU). In Spain and Italy v. Council, con-
cerning enhanced cooperation in the field of the unitary patent protection, the ECJ clarified as follows: “While
it is, admittedly, essential for enhanced cooperation not to lead to the adoption of measures that might
prevent the non-participating Member States from exercising their competences and rights or shouldering
their obligations, it is, in contrast, permissible for those taking part in this cooperation to prescribe rules with
which those non-participating States would not agree if they did take part in it.”3 The Court added that the
adoption of such rules “does not render ineffective the opportunity for non-participating Member States of
joining in the enhanced cooperation. As provided by the first paragraph of Article 328(1) TFEU, participation
is subject to the condition of compliance with the acts already adopted by those Member States that have
taken part in that cooperation since it began.”39 In other words, non-participating Member States cannot
steer or impair enhanced cooperation from the outside. If and when they decide to take part in it, they will
have to accept what the “insiders” have already decided.

Nevertheless, Art. 86(4) TFEU is rather clear and does not seem to leave room for alternative interpretations,
such as that of reading this provision as requiring the unanimity of all and only the Member States participat-
ing in enhanced cooperation. This is currently provided for by the Treaty in relation to the voting system of
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the Council within the framework of enhanced cooperation (Art. 330 TFEU). In principle, the application of

this rule to the European Council's decision regulated by Art. 86(4) TFEU would not be so surprising. After all,

the European Council, which finally “joined the fold of formal Union institutions after Lisbon,"40 would not de-

cide by consensus but rather by unanimity, i.e., with a vote.* However, since alternative readings do not
seem feasible, the only way to fully comply with the above-mentioned principles concerning enhanced co-
operation would be to amend Art. 86(4) TFEU, in order to allow only participating Member States to take part
in the decision on the competence of the EPPO.

A further argument can be made on the basis of Art. 22(1) of the EPPO Regulation, which establishes the
mandate of the Office mostly by referring to the PIF Directive. The Directive applies inter alia to VAT fraud but
only when the offence is connected with the territory of two or more Member States and involves a total

damage of at least €10 million.*2 These requirements have also been copy-pasted into Art. 22(1) of the
EPPO Regulation. The consequence is that a modification of this provision — and not of the Directive — will
be necessary if Member States decide to extend (or reduce) the mandate of the EPPO for VAT fraud. This is
due to the concerns of some Member States that an extension of the EPPO’s competence to a broader range
of VAT fraud - in particular by lowering the above-mentioned threshold (€10 million) or removing the
criterion of transnationality — would be indirectly obtained through an amendment of the PIF Directive. The
nub of the issue is that, whereas the EPPO has been set up by a unanimous decision of 20 Member States
and any amendment of the Regulation requires their unanimity as well, the PIF Directive can be modified by
means of a decision adopted by a qualified majority of all Member States, including those not participating in

the EPPO.43

Hence, if it is reasonable that the competence of the Office regarding VAT fraud can be changed only by the
unanimous consent of Member States participating in the EPPO, it would likewise be reasonable to apply the
same regime to the decision provided for by Art. 86(4) TFEU.

Ill. A Criminal Law Perspective: The Choice of Forum

The competence of the EPPO in cross-border cases spotlights the issue of the choice of forum. The main
rules of the Regulation on the matter are the following:

1. Investigations shall be initiated in the Member State where “the focus of the criminal activity is or [..]
where the bulk of the offences has been committed” (Art. 26(4) of the EPPO Regulation);

2. Deviations from the principle of territoriality are admitted, since the Permanent Chamber (PC) can
instruct the European Delegated Prosecutor (EDP) of a different Member State to initiate the investig-
ations on the basis of the criteria listed in Art. 26(4), namely, in hierarchical order: i) the place of
habitual residence of the suspect; ii) his/her nationality; and iii) the country that has suffered the main
financial damage. On the basis of these criteria, the PCs can also reallocate the case to an EDP in
another Member State at a later time, i.e., during the investigations, if this is “in the general interest of
justice” (Art. 26(5));

3. In principle, the case shall be brought to prosecution in the same Member State of the EDP who
handles the cases. On the basis of the criteria mentioned in under b), the PC can decide to initiate the
prosecution before the courts of another Member State that is equally competent, if there are
“sufficiently justified grounds” (Art. 36(3)).

These rules aim to balance the need to leave the EPPO a minimum of flexibility with the guarantees attached
to the right of defence (Arts. 48(2) CFR and 6(3) ECHR) and the principle of legality (Arts. 49(1) CFR and 7
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ECHR). In essence, the latter principle stipulates, according to Luchtman, that “certain issues may only be
dealt with by a competent lawmaker. By doing so, effective safeguards can be provided against arbitrary

prosecution, conviction and punis:hment."44 Thus, in line with the case law of the ECtHR, not only shall sub-
stantive criminal legislation be accessible and its effects foreseeable, but “procedural rules have to comply

with the principle of legal certainty” as well. 42 Against this premise, it should be noted that — in comparison
with the much vaguer provisions of the Commission’s Proposal — the final text of the Regulation omits
contentious criteria, such as the location of evidence, and instead introduces a hierarchical order for the cri-
teria listed in Art. 26(4). Prima facie, this satisfies the required legal certainty that shall underpin the activities

of the EPPQ.40

Some concerns arise, however, upon closer inspection. Assuming that investigations are regularly initiated in
the Member State of the locus commissi delicti (State A), this means that the investigative measures are
adopted, and can be challenged by the suspect (X) in that Member State. Since, in principle, the trial would
also take place in A, X can organise his/her defence strategy accordingly. If, during the investigations, the
case is then allocated to the EDP from the Member State of the habitual residence of X (say, State B), such a
strategy could become useless, and the defendant would then have to adjust it to the rules of B. Even worse,

the case could in fact be brought to prosecution in a different Member State altogether (say State C, the

country of which X is a national): in this “patchwork proceeding,"47 the accused would have no chance to ad-

opt any effective line of defence. As Panzavolta puts it, “[tlhe key word here is foreseeability. To choose
jurisdiction means also to choose rules and context. [...] It is a matter of organising and preparing the

defence effectively, both in practical and legal terms."*8 Thus, these likely violations of the principle of
legality are intertwined with, or may rather result in, breaches of the right of defence, if not of fair trial: in the
scenario sketched above, the allocation of jurisdiction to a Member State different from that in which
investigations were initiated would realistically bring about a substantial disadvantage to the defendant vis-a-

vis the EPPO.49

In sum, the foreseeability in abstracto of the legal system in which investigations and prosecutions will take
place is not enough; once the EPPO has initiated its activities in concreto in a Member State, relevant con-
sequences follow, and the suspect is called upon to make choices in order to better defend him-/herself.
Hence, an interpretation of the rules at stake in conformity with the above-mentioned rights and principles
would imply that, once the suspect becomes aware of investigations concerning him/her, the EPPO shall
refrain from reallocating the investigations or launching the prosecution in another Member State, unless
duly justified by a case of extraordinary circumstances. This is what the guidelines issued by Eurojust already
suggest: the choice of forum shall be made “as early as possible in the investigation or prosecution process”

and “[w]hen an investigation is already in an advanced stage in one jurisdiction, transferring the case to
"50

another jurisdiction might not be appropriate.
Ultimately, the Regulation does not provide for any judicial control at the European level as regards both the
choice of the Member State where to initiate (or reallocate) the investigations and that of the Member State
where the trial shall take place. Focusing on the latter, only national courts can scrutinise the choice of forum

made by the EPPO.°" Some authors have defended this, since national judiciary would be in a better position

to take a swift decision on the matter compared to the ECJ, would have access to the case file, and could
52

resort to the ECJ pursuant to Art. 267 TFEU in any case.
A number of arguments can, however, be marshalled for an opposite conclusion. First, the decision on the
choice of forum is taken at the EU level of the EPPO (the Permanent Chamber), it follows criteria set out by
EU rules (the Regulation), and it should not even raise concerns in terms of confidentiality, since the
investigations are over. Thus, judicial control at the EU level would be appropriate. True, a quick decision on
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the conflict of jurisdiction is necessary, especially if the suspect is being deprived of his/her liberty, but the
53

ECJ has already shown itself to be able to decide within a short time in similar circumstances.
Moreover, as already pointed out in the 2007 Commission’s Green Paper, if control over the choice of forum
is left to national courts, “there could be a few cases of declined jurisdiction and possibly even of negative

conflicts ofjurisdiction."54 Going back to the previous example, if investigations are initiated in State A and
later moved to State B, and the case is finally brought to prosecution in State C, the suspect can challenge
the jurisdiction of C before the courts of this Member State. Assuming that the courts of C reject their
jurisdiction because the PC has not correctly applied the Regulation, the PC could lodge an appeal against
the decision, if national law so provides. If the appeal fails, or if the EPPO considers it more appropriate to
initiate the prosecution in another Member State, say B, the case can be brought before courts in B. Here
again, the courts could refuse their jurisdiction: assuming they decline their jurisdiction as well, a negative
conflict of jurisdiction therefore arises, as foreseen by the Commission’s Green Paper. As things stand, this
conflict could not be settled at the European level by a European court. The only way to avoid a stalemate
would be for national authorities to find an agreement pursuant to the 2009 Framework Decision on conflicts

ofjurisdiction55 and/or involving Eurojust.

In conclusion, the Regulation sets out clear criteria for the EPPO to follow in the choice of forum. In order to
guarantee a stronger protection of the rights of suspected persons, these rules may be interpreted as
progressively limiting the powers of the EPPO to switch jurisdiction as the investigations proceed. The lack
of judicial review of the choice of forum at the EU level is deplorable and could potentially lead to unfortunate
deadlocks.

V. Conclusion

After four years of negotiations, the EPPO Regulation was finalised in October 2017. When the added value
of the EPPO is discussed, emphasis is often placed on the need to establish a supranational prosecuting
authority to cope with cross-border cases of fraud. This paper has demonstrated that such a competence
over transnational PIF offences sits very well with the traditional interpretation of the principle of subsidiarity
in EU law. However, the Commission has justified the establishment of the EPPO also in light of what has
been identified as the — emerging — normative facet of the principle of subsidiarity. In other words, the EPPO
aims at the protection of an inherently European interest (the budget of the Union) and, as a consequence, it
is also entrusted with investigations and prosecutions concerning purely domestic cases of PIF offences.
Despite this two-fold justification, the assessment of the real need to establish the EPPO has been one of the
sticking points of the negotiations on the Regulation. The choice of a number of Member States not to join
the Office — at least for the time being — confirms that doubts have not been entirely dispelled.

Art. 86(4) TFEU also provides for a procedure to broaden the mandate of the EPPO in such a way as to
include serious cross-border crimes. Such an extension would be in line with the traditional interpretation of
the principle of subsidiarity in EU criminal law and would not encroach upon the competences of Member
States on purely national cases. Since it implies a further integration into national criminal justice systems, it
is the European Council that shall make this highly sensitive choice. Especially in times when action against
some criminal threats would benefit from a European response, it is regrettable, if not incompatible with
other EU principles, that the European Council needs to decide by unanimity, since non-participating Member
States are basically allowed to impair further development of enhanced cooperation.

Finally, note should be taken that cross-border PIF offences raise a number of issues when it comes to the
choice of forum. In particular, once the EPPO has initiated its activities in a Member State, due consideration
must be paid to the right of defence and the right to a fair trial, both of which are intertwined with the
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principle of legality in this context. In other words, because the suspect has the right to organise his/her
defence, the EPPO shall use the flexibility it enjoys in the choice of forum only in extreme and well-justified
instances, especially if the suspect has already become aware of investigations concerning offences
allegedly committed by him/her. Ultimately, it is definitely positive that the Regulation lists hierarchical
criteria for the Office to follow in the choice of forum, yet some concerns continue to emerge, not least
because judicial control over such a choice would be necessary at the EU level.
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