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ABSTRACT

This article describes the heightened risk of corruption and other
criminal phenomena that accompany the financial stimulus and
economic recovery measures taken by governments in the wake of
the COVID-19 pandemic. International organisations (United Na-
tions, OECD) and European organisations (Council of Europe,
European Union) have identified these risks - including the possible
involvement of organised crime - and recommended taking timely
and appropriate countermeasures ranging from prevention to pro-
secution. The European Union has established a new conditionality
mechanism for funding post-COVID-19 recovery: if a Member State
does not respect the rule of law, this could undermine the principle
of sound financial management, which may ultimately lead to the
denial of Union funds. These measures should ideally have a posit-
ive long-term effect on transparency and good governance.
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With the end to the lockdowns nearing in most Member States, we seem to be slowly overcoming the most
critical period of the COVID-19 pandemic in the European Union. However, we are probably still far from
having fully assessed its medium- and long-term consequences, not only in terms of human suffering -
which matters most - but also in terms of legal uncertainty and economic disruption on a global scale.

This unprecedented and prolonged situation of emergency, with its destabilising effect on our social fabric
and governmental structures, has created a favorable environment for criminal activities and, specifically, for
corruption and bribery. Therefore, responses to this crisis from international organisations, states, and
private entities should also include mechanisms for preventing, detecting, and prosecuting corruption and
bribery. This is all the more urgent since governments across the world keep injecting hundreds of billions of
euros to counter the negative effects of the pandemic and support investment. Recent information from
media and open sources confirm the concrete risk of corrupt behaviours related to the pandemic,’ often in
relation to public procurement contracts.?

|. Preventing and Combating COVID-19-Related
Corruption — Actions at the International Level

The international community and international and multilateral organisations/bodies engaged in the preven-
tion of and fight against corruption, as well as leading international law enforcement institutions (e.g., Euro-
pol® and Interpol), civil society organisations (e.g., Transparency International®), and sectoral studies,® have
clearly depicted the situation along these lines. This is why identifying and addressing corruption risks will
become increasingly important in order to protect trust in public institutions and businesses, and to preserve
public confidence in the ability of governments to mobilise an effective crisis response in the future. Since
March 2020, all major multilateral fora have aimed to draw attention to the issue of corruption risks in the
health sector, both in relation to malfeasance, in general, and to vaccines, in particular. With different
emphases, these activities have attempted to identify the specific risks of corruption in the health sector and
to indicate the tools and strategies to counter or at least mitigate them.

In particular, in October 2020, Ghada Fathi Waly, Director-General/Executive Director of the United Nations
Office on Drugs and Crime (UNODC) - the world’s largest agency for combating drugs trafficking, organised
crime and corruption — sounded the alarm already. At the meeting of the UN countries who are party to the
Palermo Convention against Transnational Organised Crime (UNTOC) in Vienna, the UN high official re-
marked: ¢

“The placing of fake COVID vaccines on the online market is the most serious criminal threat
today. [...] Falsified COVID vaccines will soon be a lethal reality and governments need to be
prepared to counter this threat.”

The Secretary-General of the United Nations, Anténio Guterres, made similar comments at the same event.’
UNODC also presented a policy guidance document for the States Parties to the UN Convention Against Cor-
ruption (UNCAC) that aims at preventing corruption “in the allocation and distribution of emergency
economic rescue packages in the context and aftermath of the Covid-19 pandemic.”®

Within the Organisation for Economic Cooperation and Development (OECD), the Working Group on Bribery
in International Business Transactions (WGB), the monitoring body of the 1997 OECD anti-bribery convention,
underlined in Spring 2020 that some corruption risks may already be present, due to the actions put in place
to mitigate the health and economic crisis generated by the pandemic.® Other major risks may emerge in the
medium and long terms, in parallel with the full implementation of robust policies that aim to remedy the
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economic consequences of COVID-19. Against this background, the related risks for citizens’ trust in public
institutions and business are readily apparent. Another closely-related field is the counterfeiting of medical
products. Noteworthy in this context is a special joint publication by the OECD and the EU Intellectual
Property Office (EUIPO) that is devoted entirely to the counterfeiting of medicines.® In a similar vein, the
Council of the European Union recently called on Member States to intensify their efforts against COVID-19-
related counterfeiting and piracy, particularly given the connection of these crimes with international
economic and financial crime and the involvement of organised criminal groups.’" This stocktaking exercise
may help identify existing legal differences between the Member States’ criminal law frameworks, possible
criminal law and prosecution gaps, and legal and practical obstacles to cross-border cooperation within the
EU. The Financial Action Task Force (FATF) - the global money laundering and terrorist financing watchdog
active in the OECD Headquarters - also produced a statement and a paper on the impact of the COVID-19
crisis as regards the monitoring of illicit financial flows and the combating of money laundering and terrorist
financing.'?

In light of the growing international attention paid to health sector-related corruption in the course of the
pandemic, the G20 Anti-Corruption Working Group (ACWG) decided to collect national experiences in
response to this threat and drew up a Compendium of Good Practices'® offering, among other things, an
overview of corruption risk hypotheses specifically related to vaccines.'* The adoption of High Level Prin-
ciples (HLP) by the ACWG is expected by the end of the Italian Presidency. The current draft provides that
countries’ efforts to tackle corruption in emergencies should be designed and implemented along three
building blocks:

* “Preparedness”, focusing on the planning and training for future events;

« “Mitigation”, including measures to prevent or reduce the impact and consequences of corruption and
related crimes when a crisis or emergency occurs;

* “Response and recovery”, including anti-corruption measures to ensure a prompt and smooth cooper-
ation among authorities, and a clear set of recovery rules and practices for effective restoration.

At the European level, the Council of Europe’s Group of States against Corruption (GRECO) adopted
guidelines on how to prevent corruption in the context of the health emergency caused by the COVID-19 pan-
demic."® The guidelines underline that the COVID-19 outbreak increases corruption risks, with the health
sector being specifically exposed, in particular because of surges in the immediate need for medical
supplies and the simplification of procurement rules, overcrowded medical facilities, and overburdened
medical staff. While acknowledging that corrupt practices may indifferently affect the public or the private
sectors, including but not limited to the procurement system, the guidelines identify bribery in medical-
related services, corruption in new product research and development (including conflicts of interest and the
role of lobbying), and COVID-19-specific fraud related to the marketing of counterfeit medical products as the
main typologies of corruption in the health sector. GRECO stresses that transparency in the public sector is
the key means of preventing corruption, whatever form it takes.

Il. Protecting the EU Budget from Corruption — The
EU’s Conditionality Mechanism and the Role of the
EPPO

As governments seek to boost post-pandemic economic recovery by investing public funds, including loans
obtained through the financial markets, the need to ensure transparency and to protect these funds from

¢ https://doi.org/10.30709/eucrim-2021-015 3/6



Csonka/Salazar - eucrim 2/2021

corruption commensurately increases. It was in this spirit that the European Union adopted a new
mechanism of conditionality'® for the protection of its next multi-annual budget (2021-2027)"7 and its recov-
ery funding (also known under the heading “NextGenerationEU"),'® which together represent a massive €1,8
trillion public funding source. This new mechanism, much disputed by some governments,'® ties Union fund-
ing to respect for the rule of law, including, inter alia, the requirement of effective and independent judicial au-
thorities. Regulation 2020/2092 specifically demands that Member States have a well-working preventive
and enforcement system against fraud and corruption. Recital 7 of said Regulation establishes a ground-
breaking new principle:

“Whenever Member States implement the Union budget, including resources allocated through
the European Union Recovery Instrument established pursuant to Council Regulation (EU)
2020/2094, and through loans and other instruments guaranteed by the Union budget, and
whatever method of implementation they use, respect for the rule of law is an essential precon-
dition for compliance with the principles of sound financial management enshrined in Article
317 of the Treaty on the Functioning of the European Union (TFEU)."20

The Regulation further clarifies in Recital 8:

“Sound financial management can only be ensured by Member States if public authorities act
in accordance with the law, if cases of fraud, including tax fraud, tax evasion, corruption,
conflict of interest or other breaches of the law are effectively pursued by investigative and
prosecution services [...]"

Art. 4 of Regulation 2020/2092 confirms that a breach of the rule of law may, inter alia, concern the lack of
“prevention and sanctioning of fraud, including tax fraud, corruption or other breaches of Union law relating
to the implementation of the Union budget or to the protection of the financial interests of the Union, and the
imposition of effective and dissuasive penalties on recipients by national courts or by administrative
authorities.” In addition, the breach may be triggered by the lack of “effective and timely cooperation with
OLAF and, subject to the participation of the Member State concerned, with the European Public Prosecutor’s
Office (EPPO) in their investigations or prosecutions pursuant to the applicable Union acts in accordance
with the principle of sincere cooperation.”

This new “conditionality” mechanism highlights the importance of the EPPO?" in the overall system of pro-
tection of the Union'’s financial interests, which is required by the Lisbon Treaty?? itself. It acknowledges the
EPPO as the ultimate — and much needed — prosecution body at the EU level, responsible for overseeing and
enhancing the chain of national authorities and Union agencies (i.e., OLAF, Europol, and Eurojust) active in
this area. As the Union’s independent prosecution body, the EPPO will undertake to investigate, prosecute,
and bring to judgment cases of fraud, corruption, and other illegal activities that affect the Union’s financial
interests in accordance with the EPPO Regulation,?® tackling criminal offences that are defined by national
laws implementing the provisions of the “PIF Directive.”?* The core mission of this new European body is to
protect EU funds from criminals in the common interest of EU citizens. Its launch on 1 June 2021 not only
clearly represents a major step forward in the system of judicial protection of Union funds but also opens up
a new phase in the history of European integration.

lll. Concluding Remarks

In conclusion, two points appear to emerge from this brief analysis:

* The pandemic has laid bare a series of new phenomena that profoundly destabilised our economies
and affected human behavior, including the ways in which people commit crime. While the urgency of
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stimulating the economy convinced governments to take decisive action and invest public funds in
sectors that have suffered, e.g., transport, tourism, or the service industry, the availability of public
funding simultaneously increased the risk of misuse, including fraud and corruption, particularly in
public procurement procedures. To counter such risks, governments and international bodies have
committed to enhancing control and enforcement procedures, ranging from measures ensuring trans-
parency to better law enforcement. Examples abound that show how a crisis usually leads to long-
term societal changes, and sometimes the long-term benefits may even outweigh the initial economic
costs.

A crisis is always an opportunity for governments to review their policies and adapt them to the new
reality. It remains to be seen whether COVID-19 has provided such an opportunity.
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