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ABSTRACT

The European Public Prosecutor’s Office, being the largest project
in the history of European Criminal Law, is based on Council Regu-
lation (EU) 2017/1939 (“the EPPO Regulation”) but has neverthe-
less required substantial adjustments to national criminal law in
order to function. This article presents the results of a compliance
study commissioned by the European Commission to assess
whether the national legislation of the 22 Member States participat-
ing in the EPPO is in conformity with the EPPO Regulation.
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|. Introduction

The establishment of the European Public Prosecutor’s Office (EPPO) by Council Regulation (EU) 2017/1939
of 12 October 2017 (hereinafter: “EPPO Regulation”)' was a major step in European integration and in the
field of European criminal law. This historic project posed unprecedented challenges, not only for the newly
established body of the Union but also for the Member States. The problems for the Member States stem to
a large extent from the complex structure of the EPPO, which, after a rocky and controversial debate on the
nature and structure of the possible body, resulted in a compromise that was not acceptable for all Member
States: The EPPO was constructed between the borderlines of recognising national sovereignty (given that
criminal law is a particularly important and sensitive issue in the national legal systems) and finding an
effective approach to transnational criminal investigations (that should go far beyond the existing legal
instruments of European cooperation in criminal matters).?

Because of the complexity of the structure and hybrid nature of the EPPO, which requires an interplay
between national law and EU law, on the one hand, and national authorities and the EPPO, on the other, the
EPPO does not operate simply based on the — in principle, directly applicable — EU Regulation. Although the
EPPO Regulation takes precedence in the case of conflicting national law, it could by no means solve all legal
problems and aspects of national law. Hence it required implementing national legislation — quite unusual
for a Regulation.

Against this background, the regular conformity assessment of national measures, which the European Com-
mission regularly carries out as a follow-up to European legislation, was not only of particular interest but
also a challenging undertaking in this case. The Commission’s Directorate-General for Justice and Con-
sumers (hereinafter: "DG JUST") therefore tasked external experts with a study preparing the assessment.?
The study culminated in a final report (hereinafter: “Final Report”) with two Annexes (Annex 1 and Annex 2)*
as well as a report replying on specific aspects after an extension of the study (hereinafter: “Extension Re-
port”).®

ll. Overview

The study examined the compliance of the legal systems of the 22 participating Member States (at the time
of the study) with the EPPO Regulation. It covered the articles of the Regulation that are relevant to the
Member States and thus might require “implementation” in their legal systems, in particular those dealing
with the setting-up of a structure for the European Delegated Prosecutors (hereinafter: the “EDPs”) and with
the relevant rules of procedure governing the work of the EDPs. An assessment of the articles dealing
directly with the exclusively European part of the EPPO, such as the provisions relating to the European Chief
Prosecutor (hereinafter: the “ECP”), the Permanent Chambers, the College, and (in so far as they do not
concern national matters) the European Prosecutors (hereinafter: the “EPs”) was not part of the study.®

1. Structure of the study reports

The Final Report presents the main findings of the study in the form of a comparative legal analysis. It starts
by addressing an overarching issue that has an impact on several compliance issues: the role of national
authorities in the EPPO’s criminal proceedings, which may affect the overall tasks and independence of the
EPPO.” It then deals with the issues regulated by the EPPO Regulation: establishment, tasks, and basic prin-
ciples;? structure, status, and organization;’ competences;'° and relevant rules of procedure.’” A brief sec-
tion of the report is devoted to procedural safeguards,’? information processing,'? financial and staff provi-
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sions,’* and general provisions.’®> Annex | provides an analysis of the situation in each participating Member
State, giving an illustrative overview on full compliance, partial compliance, and non-compliance with the
EPPO Regulation. Annex 2 provides an equally descriptive article-by-article summary table, which provides a
good depiction of which articles are causing problems for national jurisdictions.

As the study identified a number of issues causing “implementation” problems in national law, DG Just
requested an extension of the study with regard to the following topics, which are dealt with separately in
more detail in the Extension Report: the question of the independence of the EPPO;'® material competence
of the EPPO;"” operations of the EPPO, especially the right of evocation and the access to information;'®
cross-border-investigations, especially in regard to judicial authorization, the admissibility of evidence, and
translations.’ While the Final Report assesses the compliance of the national legislation of the Member
States with the EPPO Regulation, the Extension Report looks at certain aspects of the EPPO Regulation that
may impact the effectiveness of the EPPO and its working practices, which do not necessarily stem from the
lack of compliance of Member States’ national legislation with the EPPO Regulation but extend to other
issues that may arise, for example, from the unclear wording of the Regulation itself.

2. Methodology of the study

The study is based on sound comparative research.?’ The country rapporteurs of the participating countries
completed a correlation table on the relevant articles of the EPPO Regulation, taking into account the
respective national measures of implementation (either already existing measures or measures being
drafted specifically for the implementation of the EPPO Regulation into national law). In addition, the country
rapporteurs interviewed either an EDP or an EP from the respective jurisdiction. After a review process by the
core project team, each country rapporteur drafted a national summary report published in Annex 1.2’ The na-
tional reports/correlation tables formed the basis for the comparative analysis presented in the Final Report
written by the core project team.

For the extension study, an in-depth analysis was carried out of articles that were either problematic because
of the wording of the Regulation itself, or because non-compliance has a clear impact on the functioning of
the EPPO, or because a significant number of Member States did not fully comply with the EPPO Regula-
tion.?? The study team conducted structured interviews with EDPs/EPs as well as with representatives of the
Operations and College Support Unit at the EPPQO’s central level. The findings of the interviews are presented
in the Extension Report.

lll. Results in Detail

The study shows that the vast majority of Member States fully or almost fully comply with the EPPO Regula-
tion.23 The following presentation is therefore limited to those aspects where no (full) implementation of the
requirements was found or to those which impact the effectiveness of the EPPQ’s functioning.

1. Independence and tasks of the EPPO

The independence of the EPPO is a key concept of the EPPO Regulation, as set out in its Art. 6(1). Independ-
ence is, in principle, not a problem in systems that mainly follow an adversarial system (such as AT, BG, CZ,
DE, EE, HR, IT, LT, LV, NL, PT, RO, and SK). In these countries, criminal investigations and prosecutions are led
by national public prosecutors and the investigative judge rarely intervenes, e.g., only to ensure the protection
of fundamental rights during the investigation. However, in legal systems with a more inquisitorial approach
(such as BE, EL, ES, FR, LU, and Sl), in which an investigative judge traditionally not only exercises judicial
control over the investigations but also actively directs the investigative work and/or decides on the
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prosecution, problems arise on several fronts. These systems still confer some residual powers upon the
investigative judge, which hampers the investigative powers of the EPPO as exercised by EDPs/EPs.?* One
example is Belgium, where, pursuant to Art. 79 of the Judicial Code, a dual system of criminal investigations
either led by prosecutors or the investigative judge is also applicable to EPPO cases; if the investigations of
PIF offences require intrusive investigative measures (as per Arts. 55 and 56 of the Belgian Code of Criminal
Procedure), the investigation is led by the investigative judge and not by the Belgian EDPs/EP.2°> Generally
speaking, the investigation tasks and the basic principles of the activities of the EPPO under Arts. 4, 5(4), 28,
and 30 EPPO Regulation are not fully implemented in all Member States.?®

However, it is not only the system of investigative judges that causes problems but also the fact that other
national authorities (often specialised agencies, such as customs authorities or “higher” prosecution
authorities, such as the Attorney General, or national judicial authorities, such as a Judicial Council) retain
their investigative and/or prosecutorial powers. The result is that the EDPs/EPs are unable to exercise the in-
vestigation?’ and prosecutorial powers?® they are required to perform according to the Regulation.?° In addi-
tion to these problematic powers, situations in which reporting obligations to and agreements of national
authorities are required before the EPPO can carry out and perform its duties also affect the independence
of the EPPO (although to a lesser extent). For example, Dutch law requires the Board of Prosecutors General
to check the decision of the EPPO to use certain investigative techniques.3° This is in conflict with Art. 12(4)
EPPO Regulation, which states that in cases in which national law provides for the internal review of certain
acts within the structure of a national prosecutor’s office, the acts of the EDPs shall be reviewed exclusively
by the EPs, on the basis of the internal rules of procedure of the EPPO.

In addition, other factors were identified as potentially affecting the independence of the EPPO: the lack of
transparency in the appointment procedure of the EPs; the lack of national career guarantees after the end of
the mandate of the EPs (or ECP); the control by national authorities over the “necessary” resources and
equipment of the EDPs; and the national authorities’ provision of “adequate arrangements” for social
security, pension, and insurance coverage.®'

In contrast to the problems with national authorities, the study did not identify any problems involving the
influence of European Union institutions, bodies, offices, or agencies (IBOAs) on the EPPQ.3? The only note-
worthy aspect was the access of the EPPO to certain databases. Art. 43(2) EPPO Regulation provides that
the EPPO shall have access to information stored in Union databases. Access to databases with a purely/
mainly administrative purpose, however, such as ARACHNE (supporting administrative controls in the field of
European investment and structural funds), is problematic, as some Member States (AT, DE, DK, FI, and SE)
have not agreed to the use of the system for criminal investigations.*? In this regard, the (general and largely
unresolved) question of the use in criminal proceedings of data stored for administrative/preventive
purposes also applies to the EPPQ.3*

2. EPPQO’s competence and its exercise

Concerning the material competence of the EPPO according to Art. 22 EPPO Regulation, the study showed
that there are almost no compliance problems.3®> However, this positive assessment cannot conceal the fact
that linking the material competence of the EPPO to the offences defined in Directive (EU) 2017/13713° (the
“PIF Directive”) makes the EPPO dependent on the Member States’ understanding of these offences. The
relevant provisions defining the offences for which the EPPO is competent are not found in the PIF Directive
itself but rather in the transposition of its provisions into national law. The way in which the Directive has
been transposed varies widely among Member States, so that the offences can only be considered partially
harmonised.®” This lack of harmonisation between the legal systems of the Member States hinders the ef-
fective work of the EPPO and may lead to non-aligned practices in the handling of PIF offences in the
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Member States.?® In the same vein, Art. 25(3) EPPO Regulation, which elaborates on the exercise of the
EPPQO’s competence in case of non-PIF offences inextricably linked to PIF offences, also raises many legal
and practical questions and requires further clarification or harmonisation.3°

The study also revealed some other problems concerning the exercise of the competence of the EPPO under
Arts. 24 and 25 EPPO Regulation. In many Member States, the timely and direct information of the EPPO, the
transfer of proceedings to the EPPO, and the attribution of competence between the national prosecution
service and the EPPO have not been resolved in a compliant manner.“? Art. 24(1) EPPO Regulation, for ex-
ample, stipulates the reporting of possible EPPO cases without undue delay; however, several Member
States (BE, CY, CZ, ES, FI, HR, MT, and PT) provide in their legislation that the national authorities should
report to a national authority before reporting to the EPPQ.*

Another example where a large number of Member States do not comply with the EPPO Regulation concerns
Art. 25(6), which provides that, in the event of disagreement between the EPPO and the national authorities,
the national authorities competent to decide on the attribution of competence for prosecution at the national
level, shall decide who is to be competent for the investigation of the case. Member States must therefore
designate the national authority that will decide on the attribution of competence. In this context, Art. 25(6)
must be read in conjunction with Art. 42(2)(c) EPPO Regulation, which provides that the ECJ shall have
jurisdiction to give preliminary rulings on the interpretation of Arts. 22 and 25 EPPO Regulation in the event
of a conflict of competence between the EPPO and the competent national authorities. However, many
Member States have not designated a national authority as a “court” or “tribunal”, which precludes that a
request for a preliminary ruling be submitted to the CJEU (which has jurisdiction under Art. 267 TFEU in
regard to questions raised before a “court or tribunal”).*?

3. Rules of procedure

The majority of Member States fully comply with the procedural rules (which are rudimentary, as they are
largely supplemented by national law) on investigation, investigative measures, prosecution, and alternatives
to prosecution, as set out in Arts. 26 to 39 EPPO Regulation.*3 The main problems arise in systems with
investigative judges.** For example, Art. 33(1) EPPO Regulation allows the handling EDP to order or request
the arrest or pre-trial detention of the suspect or accused person in accordance with national law. Under
Belgian national law, however, an arrest warrant or pre-trial detention requires a “judicial inquiry” and thus
falls within the category of measures that are entirely under the control of the investigative judge; in such
cases, the EDPs/EP cannot even request that the measures be carried out.*®

A specific issue that was addressed in the extension study concerned the question of judicial authorisation
in the context of cross-border investigations.*® Art. 31(3) EPPO Regulation requires the assisting EDP to
obtain authorisation in accordance with national law if judicial authorisation is required under the law of the
assisting EDP. At first sight, the question of compliance with the regulation does not pose a problem, as
almost all Member States comply with this requirement.*” However, the provision is not sufficiently clear if
both Member States (of the handling and the assisting EDP) require judicial authorisation or if there are
differing standards between them; also unclear is the extent of judicial review that can be carried out within
the Member State of the assisting EDP, e.g., if a court in the Member State of the assisting EDP is required to
approve an assigned measure already examined by a court in the Member State of the handling EDP. In this
context, the question arises as to whether review can be carried out only of enforcement issues or also of
the justification and adoption of the measure assigned. This deliberation on the understanding of Art. 31(3)
gave rise to the first preliminary ruling on the EPPO Regulation, decided by the ECJ in December 2023.%¢ The
Court ruled that the review conducted in the Member State of the assisting EDP may relate only to matters
concerning the enforcement of that measure, to the exclusion of matters concerning its justification and
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adoption. It is highly debatable whether this interpretation is in line with the wording of Art. 31(3); in any
case, Member States will have to review and possibly partially amend their legislation in order to ensure that
it meets the requirements expressed by the ECJ.*°

V. Conclusions

The study on the implementation of the EPPO Regulation provides a unique insight into the most ambitious
initiative to date concerning its criminal law integration into the EU. It clearly shows the range of existing
approaches in the Member States and thus also enables a rarely found comparison of criminal procedural
standards. Above all, however, it shows that — despite the complex structure of the EPPO and the great
differences between the individual criminal law systems — transposition throughout Europe has been suc-
cessful overall. However, the problems identified, particularly in the systems with an inquisitorial approach,
also make it clear that a supranational criminal law system requires a minimum degree of harmonisation,
particularly of the procedural rules according to which it can function and of the structure of national
criminal law systems.
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