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ABSTRACT

The anti-corruption package presented by the European Commis-
sion in May 2023 reaffirms the priority given to combating corrup-
tion crimes in the EU. In response to the current disharmony and
fragmentation of national legal systems, the proposal for a new EU
Directive on combating corruption calls for greater alignment at the
European level. By applying the EU’'s “non-exclusive” competence in
criminal matters, serious corruption offenses will be countered on a
shared basis, also in view of their potential cross-border dimension.
The authors argue, however, that there are provisions in the pro-
posed directive that raise serious doubts as to the adherence to the
principle of proportionality, the tendency to largely equalize re-
sponses to corruption in the public and private sectors, and the
preservation of basic principles of criminal law, such as legality and
the degree of certainty required for offences.
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. Premises

Corruption is highly damaging to society, to our democracies, to the economy, and to individuals. It
undermines the institutions on which we depend and dilutes their credibility as well as their ability to deliver
public services." It distorts markets, erodes the quality of life, and allows organised crime, terrorism, and
other threats to human security to flourish. This social and political phenomenon occurs in all countries
(large and small, rich and poor), but its effects are most destructive in developing countries. Corruption
undermines the efficiency of public spending and exacerbates social inequalities; it costs the EU economy at
least €120 billion per year.2 The negative effects of corruption are felt worldwide, undercutting efforts to
achieve good governance, prosperity, and the United Nations Sustainable Development Goals.®

There is no universal agreement on the definition of corruption: practices considered corrupt in one cultural
context may not be considered so in another. Even the often-cited definition of corruption as the abuse of
power for private gain may not cover all instances of collusion for gain.*

Beyond the criminal law concept of active and passive bribery,® corruption can also be conceptualized as a
broader socio-economic problem, encompassing a variety of issues such as:

« Conflict of interest: a situation in which an individual is in a position to derive personal benefit from
actions or decisions made in his/her official capacity;

« Clientelism: a system to exchange resources and favors based on an exploitative relationship
between a “patron” and a “client”;

« Various forms of favoritism, such as:

o Nepotism and cronyism: someone in an official position exploits his/her power and authority to
provide a job as a favor to a family member or friend, even though he/she may not be qualified
or deserving;

o Patronage: a person is selected for a job or government benefit because of affiliations or
connections, regardless of qualifications or merits.

While these practices are not necessarily criminally sanctioned, they can be very harmful to states and
societies, especially when they are widespread. They occur at all levels of society and their impact can vary,
depending on the decision-making power of the corrupt entity.

Following this brief introduction on the ways in which different types of corruption manifest themselves and
develop, it is appropriate to examine the regulatory provisions that have gradually been enacted by the EU.
The next section will examine the status quo by outlining the various provisions that the EU has adopted
from 1997 until now before section Il will present the 2023 Commission proposal for a new anti-corruption
directive, whose main aspects will be further analysed in section IV.

Il. The Existing EU Legal Framework

The current EU’s legal anti-corruption landscape is as follows:

+ The 1997 Convention on fighting corruption involving officials of the EU or officials of EU Member

States;®
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+ The 2003 Council Framework Decision on combating corruption in the private sector, which
criminalises both active and passive bribery;’

- The 2008 Council Decision on a contact-point network against corruption;?

- Directive (EU) 2017/1371 on the fight against fraud to the Union’s financial interests by means of
criminal law (the “PIF Directive”).’

The PIF Directive replaced the 1995 Convention on the protection of the European Communit-
ies’ financial interests and its Protocols (the “PIF Convention”). Based on Art. 83(2) TFEU, the
PIF Directive sets common standards for Member States’ criminal laws. These common stand-
ards seek to protect the EU’s financial interests by harmonising the definitions, sanctions,
jurisdiction rules, and limitation periods of certain criminal offences affecting those interests.™
These criminal offences (the “PIF offences”) are: (i) fraud, including cross-border value added
tax (VAT) fraud involving total damage of at least €10 million; (ii) corruption; (iii) money
laundering; and (iv) misappropriation. This harmonisation of standards also affects the scope
of investigations and prosecutions by the European Public Prosecutor’s Office (EPPO) because

the EPPO's powers are defined in reference to the PIF Directive as implemented by national law.
11

Taken together, these instruments illustrate the strong alignment of EU Member States on certain standards
in the fight against corruption. Despite these instruments and the adoption of the 2003 Council Framework
Decision, however, significant discrepancies remain between Member States.

Moreover, it should be noted that European legislation has also been influenced by the United Nations
Convention against Corruption (UNCAC). The UNCAC is the only legally binding universal anti-corruption
instrument. Negotiated by the member states of the United Nations (UN), it was adopted by the UN General
Assembly in October 2003 and entered into force on 14 December 2005. The Convention’s far-reaching ap-
proach and the mandatory character of many of its provisions make it a unique tool for developing a
comprehensive response to a global problem.

lll. The EU Proposal for a New EU Directive on
Combating Corruption

According to the European Commission, the regulatory instruments adopted so far — in particular the
Framework Decision 2003/568/JHA on Corruption in the Private Sector, the 1997 Convention on Combating
Corruption against Officials of the EU or EU Member States, and the PIF Directive — have failed to achieve
their intended purposes. The tools currently available in the Member State to fight corruption have not been
deemed complete. In order to ensure a more coherent and effective response within the Union, the Commis-
sion has therefore formulated a Proposal for a Directive on Combating Corruption through Criminal Law in
May 2023.72

The objective of the legislative initiative is to ensure uniformity of legislation on forms of corruption, so that
certain acts are considered criminal offenses in all Member States and punished with effective, proportion-
ate, and dissuasive penalties, thus harmonising penalties across the EU. The Commission intends to step up
its action by means of the following:

« Building on existing measures, thus strengthening efforts to integrate the prevention of corruption into
the design of EU policies and programmes;
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« Actively supporting Member States’ work to put in place strong anti-corruption policies and legisla-
tion; Identifying challenges and issuing recommendations to Member States via the Commission’s
annual Rule of Law Report cycle.

The draft directive is supplemented by a proposal from the High Representative (supported by the Commis-
sion) to establish a dedicated Common Foreign and Security Policy (CFSP) sanctions regime'? targeting seri-
ous acts of corruption worldwide. In sum, the package places a strong focus on prevention and the creation
of a culture of integrity in which corruption is not tolerated, while strengthening enforcement tools.

IV. Analysis of Some Aspects of the Proposal for an
EU Directive on Corruption

When it comes to the fight against and prevention of corruption, there are indeed gaps in national enforce-
ment and obstacles in cooperation between competent authorities in different Member States. Member
State authorities face challenges related to the excessive length of judicial proceedings, short statutes of
limitation, rules on immunity and privileges, limited resources, lack of training, and restricted investigative
powers. The Commission’s legislative initiative updates the EU legislative framework by incorporating
international standards binding on the EU, such as those of the UNCAC (see Il. above). For the Commission,
it is indispensable that the EU ensures that all forms of corruption are criminalised throughout the EU, that
legal persons can also be held liable for corruption offenses, and that corruption offenses are punished with
effective, proportionate, and dissuasive penalties in a harmonised way. This is flanked by proposed
measures to prevent corruption in accordance with international standards and those to facilitate cross-
border cooperation. Although the proposal has its positive aspects, it also encounters several problems.
Some important issues in this regard will be analysed in the following.

1. Difficulty in finding a common definition

Even though corruption is a transnational phenomenon, finding a common definition in the legal frameworks
is a continuous challenge.'* Therefore, the Commission proposal follows the traditional approach, consisting
in categorising specific manifestations of corruption in a broader sense: misappropriation of funds (Art. 9)'5;
trading in influence (Art. 10); abuse of functions (Art. 11); obstruction of justice (Art. 12); and enrichment
through corruption offenses (Art. 13); these offences are supplemented by rules on accessory conduct (i.e.,
incitement, aiding and abetting, and attempt — Art. 14).

In this context, one of the main novelties of the directive is the transition of several semi-mandatory offences
specified in the UNCAC (formulated there as a mere obligation to consider adopting a certain criminal provi-
sion) into mandatory ones. Offences that are not considered mandatory in the UNCAC are foreign passive
bribery (Art. 16(2) UNCAC), trading in influence (Art. 18 UNCAC), abuse of functions (Art. 19 UNCAC), bribery
and embezzlement in the private sector (Arts. 21-22 UNCAC), and illicit enrichment (Art. 20 UNCAC). In our
view, the UNCAC intentionally listed these offences as non-mandatory because they are crimes where dis-
agreements regarding the wording were more pronounced and consensus was more challenging to reach.

Furthermore, many of the terms and expressions used in the UNCAC are generic, and the definitions are very
broad and vague. The draft directive reproduces these deficits.
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2. Lack of impact assessment

The proposal may also entail problems related to the principle of proportionality in criminal law. In the
Explanatory Memorandum, the Commission stated:'®

..[tlhis proposal is exceptionally presented without an accompanying impact assessment.
Moreover, the initiative is not likely to have significant economic, environmental, or social
impacts and costs, or those entailing significant spending. At the same time, it should benefit
the economy and society as a whole.

This approach can be criticised in several aspects. The impact of criminal law enforcement usually involves
some degree of social cost. For instance, in the Italian experience, the provision of abuse of function (Art.
323 of the Italian Criminal Code) perfectly demonstrates the impact that overly extensive and unclear crimin-
alisation can have on the effectiveness of administration. In 2021, only 40 of 5500 criminal proceedings in
Italy resulted in convictions or a plea bargain."” For public officials, especially those in elected positions,
being subjected to criminal proceedings can result in severe reputational damage, regardless of the final
outcome of the case, which may take months or even years to be ultimately resolved. To avoid this
inconvenience, we recommend that an impact assessment is due.

3. Corporate criminal liability

It can indeed be acknowledged that the introduction of corporate criminal liability represents a major
development in criminal justice systems in most civil law countries over the past 20 years.’® However, the
legal environment and rules on corporate criminal liability vary from country to country. The Commission’s
proposal still includes some problematic items:

- The draft directive avoids explicitly stating the “criminal” nature of corporate liability.’® It seems that
the concept of a “legal person” (Art. 2, no. 7) does not include entities without a legal personality. If
they are not included, it does not sound convincing, since even members of entities without legal
status may also commit crimes.

« With respect to the structure of liability, the proposal follows the traditional EU model based on 1) the
commission of the crime by a person in a leading position in the organisation; or 2) the leading
person’s failure to supervise the criminal conduct of an employee. However, this model seems to be
outdated.

In recent years an alternative model of corporate liability has gained prominence that emphas-
ises the compliance efforts undertaken by the organization involved in the crime.?? This mech-
anism for assigning liability to legal persons is based on the specific contribution of the entity
to the commission of the crime in terms of organisational deficiencies or lack of adequate
preventive systems. Countries such as Italy, Spain, the Czech Republic, Austria, Poland, and the
United Kingdom have already adopted this approach.

Although the draft does not ignore the importance of effective internal control mechanisms,
ethics awareness, and compliance programmes to prevent corruption in advance (before the
actual crime is committed), such controls are only considered a mitigating factor at the
sanctioning level. As a result, the incentive to implement pre-crime compliance programmes
may be insufficient if the penalty reduction is the same as that for post-crime compliance
programmes (cf. Art. 18(2)b). In fact, companies may be induced to adopt a reactive rather
than a proactive approach in the rare cases in which a violation is detected and enforced.
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Conversely, the introduction of an independent mitigating circumstance related to voluntary
disclosure and self-disclosure of a crime to the competent authorities, together with the imple-
mentation of corrective measures (as provided for in Art. 18(2)c)), are undoubtedly positive de-
velopments.

+ Regarding the penalties applicable to legal entities, the method of quantifying fines based on total
worldwide turnover (Art. 17(2)a) ), including related corporate entities, is surely interesting. It aligns
with the methods already outlined in other EU directives and regulations, such as those on market ab-

use?"'money laundering??, and protection of personal data?3. It might be appropriate to consider dif-
ferent maximum fines levels, however, depending on the size of the entity.

With regard to the list of sanctions applicable to legal persons, the following is questionable: The range of
sanctions is quite broad and diverse, including measures such as the permanent disqualification of the legal
person from engaging in business activities, or even the judicial liquidation of the legal person, without
distinguishing the cases in which the most severe sanction should be applied. Moreover, the wording
proposed could be interpreted as implying that all the measures and sanctions listed are mandatory for any
corporate bribery offense, which would clearly be contrary to the principle of proportionality of penalties. It
would be different if the list could be understood as a mere collection of sanctions and measures from
which the national legislator, responsible for implementing the directive, could choose - without being
obliged to adopt a specific sanction/measure or even the entire catalogue (for any corruption offense). The
latter interpretation seems more reasonable, especially considering said proportionality principle, and it
should lastly be clarified in the legal text.

V. Conclusion

The anti-corruption directive proposed by the European Commission in May 2023 confirms that the fight
against corruption is a high political priority in the EU. If approved by the Council and the European
Parliament, the new legislation will have a significant impact on national legislations. As we have seen,
however, the proposed strategy not only has positive aspects but also negative ones.

The EU’s intervention in the fight against corruption certainly produces an added value that cannot be
achieved exclusively by the repressive policies of individual states. It is necessary to bring the criminal law of
the Member States closer together, helping to create a level playing field and enable greater coordination. In
addition, the decision to intervene through the instrument of a directive makes it possible to achieve a
mitigation of the major divergences between the different criminal law disciplines of the countries of the
Union - binding for the Member States as to the result to be achieved — while leaving the necessary
regulatory discretion on forms and methods of adaptation.

If the objective of the proposal is to determine a common "minimum" standard that would be applicable to all
EU member states (Article 83(1) and (2) TFEU), it would be desirable to specify the standards more accur-
ately, while also respecting the general principle of proportionality in European law. This is considered very
important as it could ensure more uniform justice in the member states (e.g., it would prevent different
limitation periods, set by each state, from encouraging the commission of corruption offenses in one state
rather than another, given their potential cross-border dimension).

Failure to achieve the goal of harmonizing offenses at the European level could lead to unequal treatment
and, in any case, to the inefficiency of the anti-corruption system at the European level. This comes in
consideration of the difficulties encountered by Member States when implementing the semi-mandatory pro-
visions of the UNCAC, which the European Union would now turn into (fully) binding rules. It has been argued
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here that a mere “copy-paste” approach to the UNCAC provisions is insufficient and inappropriate. The
drafting of the proposed directive represents a significant opportunity to revitalize and streamline the fight
against corruption at the European level. Let's not waste this opportunity.
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