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ABSTRACT

The current EU approach to jurisdictional conflicts is discussed in
the first part of this article. The article highlights the persistent
problems of the existing legal framework as well as those emanat-
ing from Eurojust’s approach to the matter. After linking the topic
with the ne bis in idem principle, the Member States’ interests in
prosecuting criminal offenses under their competence, and the EU’s
objective in the AFSJ when fighting impunity, the author presents
some pivotal reflections on a better solution in the second part. Any
solution first and foremost has to respect the EU’s main character-
istic as a supranational organisation aligned to its constitutional
treaties and to its Charter of Fundamental Rights. Within this
framework, the article:

- Opts for models that not only solve but also prevent conflicts of
jurisdiction

- Highlights the possibility of distinguishing between more flexible
and less flexible models;

- lllustrates a model based on the territoriality principle (locus
delicti criterion) for both the assignment of jurisdiction and conflict
resolution

- Advocates a model with definitive and binding jurisdictional rules
on: forum selection, proceedings and rights of concerned persons,
arguing that it is of secondary importance whether such a model
would be construed horizontally (i.e., through interaction between
competent state authorities) or vertically (i.e., by giving a
substantial role to Eurojust and the ECJ)

The article also discusses other critical issues that are affected by
the EU'’s choice to safeguard the ne bis in idem principle within the
framework of preventing and solving jurisdictional conflicts, e.g.,
the exclusion of parallel investigations, the rights of suspects and
victims to intervene in the proceedings judicial review of the
relevant decisions, etc. Lastly, it addresses the legal basis of the
EU’'s competence to regulate jurisdictional conflicts and the proper
legal instruments to be used according to the characteristics.
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|. The Current EU Approach on Jurisdictional Conflicts
and the Persisting Questions

Even after the entry into force of the Lisbon Treaty, the ne bis in idem principle, which was reformulated in Art.
50 CFR," does not hinder several states from prosecuting and adjudicating against a person for the same
criminal act. The pursuit and conclusion of such cases depend procedurally on the Member State that
finalises the decision first (“first come-first served principle”).? From that point on, ne bis in idem is applic-
able. This is substandard for both the states and the persons involved®.

To date, the majority of the EU’s legislative instruments invite Member States to criminalize certain criminal
behavior and to establish corresponding extraterritorial jurisdictional competence.* Thus, the odds for juris-
dictional conflicts increase. It seems, however, that this is a way to avoid impunity in the EU. Fighting
impunity is a legitimate objective in the EU area of freedom, security and justice. All the same, when this
approach is pursued in the above-mentioned manner, it creates significant problems, on the one hand, as it is
doubtful whether it presents any significant added value in terms of efficiency. On the other hand, common
rules on jurisdiction do not exist at the EU level. Indeed, EU legal instruments obligate Member States to
coordinate actions when deciding which Member State is to prosecute when jurisdictional conflicts arise.
However, they provide neither tangible criteria for such coordination nor a concrete relevant procedure.

Today, Eurojust for its part is actually maintaining or even triggering parallel criminal proceedings.® This
amounts to maintaining or even triggering conflicts of jurisdiction. The justification of Eurojust with regard to
triggering parallel criminal proceedings, i.e., causing conflicts of jurisdiction, obviously concerns the
effectiveness of criminal investigations. This approach is quite problematic for several reasons.®

* First, it opposes the very concept of preventing conflicts of jurisdiction in the EU and overall it seems
inconsistent with Art. 82 TFEU. Since preventing and settling conflicts of jurisdiction is a clear
objective of EU primary law, conflicts of jurisdiction cannot be used as an instrument to enhance the
effectiveness of investigations.

* Second, as a result of the fact that criminal proceedings directly affect the suspect’s or accused
person’s fundamental rights - but also for the purpose of determining the truth regarding the commis-
sion of a criminal offence and thus serving the administration of justice -, the Member States and the
EU have established specific safeguards and rights that apply to criminal proceedings Since many of
these guarantees, which are also included in the Charter of Fundamental Rights of the European
Union, are violated by criminal proceedings in which conflicts of jurisdictions occur, effectiveness is
not a valid justification for maintaining the conflicts (and, incidentally, ECJ case law increasingly
confirms that legality is superior to effectiveness).

* Third, the problems emanating from parallel criminal proceedings should not be overlooked due to the
lack of rules governing the practical aspects of such situations (for example, the fact that there are no
procedures by which to end criminal proceedings in certain Member States in which Eurojust merely
triggered the proceedings to collect evidence and no longer has any use for them).

« Fourth, using the initiation of criminal proceedings before a national court as a tool to obtain evidence
for criminal proceedings before another court would be unthinkable in the context of one and the
same legal order. Obviously, this should be what the EU aims at when constructing the area of
freedom, security and justice.
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It is true, of course, that Eurojust — authorised under Art. 85 TFEU to aid in jurisdictional conflict resolution -
has issued relevant guidelines on jurisdiction.” The guidelines, which follow no hierarchical pattern, are not
binding on Member States and lack a set of fixed criteria,.

This makes the competent forum in a transnational case impossible to foresee and thus renders the nullum
crimen nulla poena sine lege principle (Art. 49 (1) CFR) void, given that the it also covers the forum for the
criminal act, and consequently a person’s “legal and ex ante defined judge” in the EU common area of justice.
Such a situation is not tolerable, especially for suspects, because it frankly jeopardizes their rights. But it is
also inacceptable for the states themselves, which might be deprived from exercising their penal power,

although they might have a stronger link to the case than the legal order that was the first to adjudicate.

Framework Decision 2009/948/JHA on the prevention and settlement of conflicts of jurisdiction does not
exclude such effects either.? In fact, by lacking firm criteria and the outcome of consultation proceedings
having a binding effect, it is likewise deficient, envisaging no safeguards whatsoever for the rights of
involved persons as regards the forum choice. Above all, suspects have to carry the burden of uncertainty
until a final decision on their case is issued in one of the EU Member States as well as that of ambiguity as to
the exact forum that will adjudicate first. In this context, we should bear in mind that the forum might not
even be the locus delicti or even one chosen by the prosecuting authorities as the most favorable for them.
As a result of the lack of firm criteria for selecting the adjudicating forum with regard to transnational cases,
forum shopping both by prosecuting authorities and by perpetrators cannot be forestalled.

The existing institutional framework shows that the Union practically accepts its Member States’ sovereignty
as a priority when deciding on forum selection and on possible jurisdictional conflicts. The wider the
discretion afforded to states to resolve jurisdictional matters in criminal cases in a non-binding manner, the
stronger the threat against citizens’ rights.

||. Reflections on a Better Solution

Thus, the question raised is whether it is possible for the EU to reach a better solution. This question can be
answered in the affirmative. A better solution with regard to the prevention and/or settlement of jurisdictional
conflicts within the EU requires first and foremost a fundamental understanding that the Union is a suprana-
tional organisation aligned to its constitutional treaties (TEU and TFEU) and to its Charter of Fundamental
Rights.

Different models could be suggested for addressing the problems of jurisdictional conflicts.® The one
presently incorporated in FD 2009/948/JHA introduces a horizontal design entailing direct interaction and
mutual consultation between competent Member State authorities to decide on jurisdiction, supplemented
by a vertical component if there is lack of consensus (i.e., cooperation with Eurojust, Art. 13 FD 2009/948/
JHA). This method covers the settlement of jurisdictional conflicts, but not their prevention and has the
above-mentioned flaws. An alternative model could also be vertically focused, by envisaging a more active
role for Eurojust - even from the very beginning.

However, in the absence of definitive and binding jurisdictional rules on: (i) forum selection, (ii) procedure,
and (iii) rights of concerned persons, neither model can properly serve the essence of the EU selection to
safeguard ne bis in idem as a fundamental right. Therefore, the core prerequisite concerns European rules
that cover all relevant issues and hence set a minimum level of required protection and a clear procedural
framework. It is of secondary importance whether or not these imperatives will be implemented mostly hori-
zontally (i.e., through interaction between competent states’ authorities) or vertically (i.e., by acknowledging
a substantial role for Eurojust and the ECJ).
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One should, however, also consider models, already proposed by scholars and bar associations, which aim to
prevent jurisdictional conflicts in the first place. Such solutions better convey the essence of the selection
made by the European constitutional legislator with the present system of safeguarding ne bis in idem in Art.
50 CFR.

Even within the framework of such models, one can distinguish between more and less flexible ones. For
example, the “territoriality principle”'® could become the rule for assignment of jurisdiction and conflict resol-
ution without exception; when more Member States fulfill the locus delicti (territoriality) criterion, one of them
could be selected to exercise jurisdiction by applying additional criteria. The latter could be prioritized ac-
cording to their degree of relevance to the offence (e.g., locus delicti in terms of majority/center of criminal
activities or of criminal outcome, defendant’s domicile or habitual residence). Such benchmarks constitute a
much more transparent — albeit less flexible — formula when more states fulfill the territoriality criterion. By
preventing jurisdictional conflicts before they even arise, such models defend the ne bis in idem principle
much more effectively. However, conflicts might still occur when more Member States fulfill the set of
criteria or when they have foreseen exceptions considered essential to protecting legitimate defendant
interests or to focusing on the alleged acts, considering in particular the subsequent local prerequisites for
obtaining evidence.

Nonetheless, the EU’s choice to safeguard the ne bis in idem principle within the framework of preventing and
solving jurisdictional conflicts also affects other critical questions, ,e.g.: (i) Should the prevention of jurisdic-
tional conflicts also cover the investigative phase by excluding parallel investigations?; (ii) What should the
main characteristics of a procedure be that prevents and/or settles jurisdictional conflicts?; (iii) Should the
right to intervene be recognized for the suspect or even for the victim?; (iv) Should settlement decisions be
judicially reviewable?

One could argue that parallel investigations are neither reasonable nor necessary in a common area of free-
dom, security and justice under gradual yet unremitting enhancement.’” The dynamics of the current regime
of judicial cooperation in criminal matters render this approach understandable. Exclusive jurisdiction models
(even including the investigative stage) naturally require an adequate and comprehensive regulatory
framework and a provision for transferring proceedings to another Member State, if investigations push in
such a direction at a later point in time. However, such provisions need to safeguard suspects’ rights and
should thus foresee that any such transfer does not take place after conclusion of the investigation stage.

The 2009 initiative on transferring criminal proceedings has certain positive points, but it does not appear to
be an appropriate solution for an EU legislative act based on the current developments. The positive aspects
of the 2009 initiative are mainly the fact that it included a list of criteria in Art. 7 (“criteria for requesting
transfer of proceedings”) as well as the fact that it was comparatively detailed. However, the overall
approach of the proposal towards transferring proceedings (i.e., basically as the right of a Member State to
ask for the transfer of proceedings in order to increase the efficiency of prosecution) does not correspond to
the current legal bases of the Treaties, namely Art. 82 TFEU. Introducing a Member State’s right to ask for a
transfer of criminal proceedings regardless of a conflict of jurisdiction severely adds to the problems eman-
ating from conflicts. In addition, several elements of this initiative amounted to expressions of state interests
and are thus alien to the legal regime introduced by the Treaty of Lisbon. Likewise, the initiative lacked any
mention of concrete safeguards for individual rights, so it is not suitable for use as such today.

Thus, transferring criminal proceedings should be examined from the start and on a new basis. Most import-
antly, it should be examined within the context of resolving conflicts of jurisdiction and for the purpose of
dealing with procedural challenges relating to these conflicts; hence, any EU provision on the subject would
be covered by Art. 82(1)(b) TFEU. Transfers should be regulated as a stage of the procedure of resolving a
conflict and, in particular, the stage that follows the choice of forum and the decision as to which Member
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State should prosecute and where to concentrate the proceedings. The respective provisions should thus be
incorporated or, at least, be linked to the legal framework that will be constructed for resolving the conflicts.
In comparison to the 2009 initiative, they should not include any criteria themselves (the choice of forum will
have to be taken much earlier), whereas they should include rules on ceasing the proceedings in the transfer-
ring Member States, so that the defendant need not face multiple proceedings. They should also provide for
the procedural rights of the individuals concerned, i.e., rights tailored to the transfer procedure.

Furthermore, allowing suspects to safeguard their rights makes sense, especially where models leave room
for a decision on different or exceptional criteria. When exceptional criteria apply that serve the interests of
the suspect/defendant, then victims could be allowed to challenge such decisions.

Arguments related to the essence of the principal mindset of integrating ne bis in idem into the Charter’s
framework as a fundamental right are also helpful when deciding on the issue of allowing the suspect to exer-
cise a right to judicial review by the ECJ when the Member State argues for its right to prosecute. Both sides
should be heard during a procedure that attempts to weigh their conflicting interests and finalize a state’s
investigative and adjudicative competence. The legislative act (regulation/directive) that will provide for the
prevention and resolution of conflicts of jurisdiction should attribute such criteria to the decision on which
Member State should prosecute, so as to enable the application of Art. 263(4) TFEU (“act addressed to a
natural or legal person or which is of direct and individual concern to them”). National authorities reporting to
Eurojust are by no means equivalent to a judicial review. Triggering criminal proceedings to avoid impunity in
specific situations should be considered only as an exception, in predetermined cases where impunity actu-
ally occurs (e.g., when there is unwillingness to prosecute due to high-level corruption in a Member State)
and within a framework regulating the issue.’?

lll. Does the EU Have Competence to Regulate
Jurisdictional Conflicts?

Last but not least, the question of whether the EU has the competence to regulate jurisdictional conflicts is
clearly to be answered in the affirmative by Art. 82 (1)(b) TFEU, which stipulates: “... The European Parliament
and the Council acting in accordance with the ordinary legislative procedure, shall adopt measures to: ... b.
prevent and settle conflicts of jurisdiction between Member States ... ” Thus, both a regulation and a directive
could be considered; the type of legal instrument preferred depends on the model to be chosen. Vertical
models, for instance, would make a regulation more appropriate.

-
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Zimmermann, ibid., pp. 320 et seq.«
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